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FOLLOW-UP FACTSHEET OF REPORT No. 80/15
CASE 12.689

J.S.C.H AND M.G.S

(Mexico)

I. Summary of Case 

	Victim (s): J.S.C.H and M.G.S
Petitioner (s): Cynthia Paola Lepe González, Pedro Isabel Morales Aché, Ricardo González Gutiérrez, Graciela Rodríguez Manzo, Luis Miguel Cano López, Graciela Rodríguez Manzo, Luis Miguel Cano López, José Salvador Ceja Hernández, Pedro Isabel Morales Aché, Ricardo González Gutiérrez, Cynthia Paola Lepe González y Luis Miguel Cano López, Pedro Isabel Morales Aché, Ricardo González Gutiérrez, Cynthia Paola Lepe González y Luis Miguel Cano López, Pedro Isabel Morales Aché, Ricardo González Gutiérrez, Cynthia Paola Lepe González and Luis Miguel Cano López
State: Mexico
Merits Report No.: 80/15, published on October 28, 2015
Admissibility Report No.: 02/09, published on February 4, 2009 

Compliance Agreement: Signed between the parties on March 24, 2012 

Themes: Adopt provisions of domestic law / Economic, social, cultural and environmental rights / Equality and non-discrimination / Equality before the law / Judicial guarantees and judicial protection / Labor rights / Obligation to respect rights / Personal integrity / Persons living with HIV/AIDS / Right to honor and dignity
Facts: This case refers to J.S.C.H, a former Assistant Lieutenant in the Ministry of National Defense, and M.G.S, a former Corporal of Infantry in the Ministry of National Defense, who were subjected to discrimination by the United Mexican States for being carriers of the Human Immunodeficiency Virus (HIV) and who were subsequently discharged from the Mexican Army as a result. The State’s actions towards the two victims constituted an act of discrimination that affected their private lives and personal integrity.

Rights violated: The Commission concluded that the Mexican State violated Articles 2 (adoption of provisions of domestic law), 8.1 (right to a fair trial), 11 (right to privacy) and 24 (right to equal protection) of the American Convention, to the detriment of J.S.C.H. and M.G.S., in connection with Article 1.1 of that international instrument.
Level of compliance of the case: Total compliance (Merits Report No. 80/15)


II. Recommendations 

	Recommendations
	State of compliance 

	1. Provide the victims in the instant case with such comprehensive health services as they may require.
	Total compliance

	Compliance Agreement 
	3. The Mexican State will provide full redress for the damages suffered by the victims as a result of the violations of their human rights accredited in this case, through the following measures:

b. The provision of comprehensive medical and psychological care to the victims, automatically included with their reinstatement into the Armed Forces.
	Total compliance

	2. Make complete reparation to the victims in the instant case, both material and moral, including measures to compensate the damage caused, as well as their reinstatement in the Armed Forces, should victims so desire. 
	Total compliance

	Compliance Agreement 
	3. The Mexican State will provide full redress for the damages suffered by the victims as a result of the violations of their human rights accredited in this case, through the following measures:

a. The reinstatement of the victims into the Armed Forces.

c. The payment of monetary compensation for material damages.

d. The payment of monetary compensation for non-material damages.

e. A ceremony for the acknowledgement of responsibility as a satisfaction measure.
	Total compliance

	3. Ensure that the ISSFAM Law in force is compatible with the State’s obligations in respect of the rights established in Articles 1.1,11, and 24 of the Convention, as established throughout this report. In particular that it clarifies that testing positive for HIV does not automatically restrict the ability to perform military functions.
	Total compliance

	Compliance Agreement 
	3. The Mexican State will provide full redress for the damages suffered by the victims as a result of the violations of their human rights accredited in this case, through the following measures:

f. The evaluation and amendment of the ISSFAM Law as a guarantee of non-repetition, as ordered by the IACHR.

g. The implementation of training programs within the Armed Forces to prevent discrimination against persons with HIV/AIDS.
	Total compliance

	
	4. Guarantees of non-repetition. Implementation of a training program.

In order to promote equality within the Armed Forces and combat non-discrimination (sic) associated with the issue of HIV/AIDS, the Secretariat of National Defense, on the motion of the National Council to Prevent Discrimination, will launch a training program that will be included as part of the “Secretariat of National Defense Program to Promote and Strengthen Human Rights and International Humanitarian Law,” which is currently being implemented within the Armed Forces.
	Total compliance


III. Procedural Activity
1. In a working meeting held on March 24, 2012 within the framework of the 144th Period of Sessions of the IACHR, the parties signed the “Agreement for adherence to Merits Report No. 139/11 passed by the IACHR in Case 12.689 J.S.C.H and M.G.S.”

IV. Level of compliance of the case 

2. The Commission declared the total compliance of the case and of the recommendations issued in Merits Report No. 80/15 in the Merits Report.

V. Individual and structural results of the case 

3. This section highlights the individual and structural results of the case which have been informed by the parties.  

A. Individual results of the case
Restoration of the infringed right measures
· J.S.C.H and M.G.S were reinstated into the corresponding General Departments of the Mexican Army by way of Agreements Nos. 968 and 967 of January 4, 2012, which were issued by the Secretary of Nacional Defense (SEDENA). As the result of these Agreements, the procedures by which the victims were retired from the Mexican Army were declared void. 
· The State guaranteed J.S.C.H and M.G.S access to comprehensive healthcare services that include: (i) medical care, provided by the Central Military Hospital, under the authority of the Office of the Director General of Health of National Defense; and (ii) psychological care, provided by the Condesa Clinic of the Federal District, subsidiary of the Coordination of the HIV/AIDS Program of the Government of Mexico City.
· As a consequence of J.S.C.H and M.G.S’ reinstatement into the Armed Forces, they were provided with comprehensive medical care from the Office of the Director General of Health of the Secretariat of National Defense (Instituto de Seguridad Social para las Fuerzas Armadas Mexicanas – ISSFAM). The right to comprehensive medical services was extended to the family members of the victims who are registered with the ISSFAM. Additionally, if the victims should require any kind of medical care that the ISSFAM is unable to provide, the Secretariat for Health agreed to make the necessary arrangements for J.S.C.H and M.G.S to be provided with care, free of charge, at the National Institute of Medical Sciences and Nutrition “Salvador Zubirán” or at any other highly specialized institute of the Secretariat for Health. If J.S.C.H and M.G.S retired, the ISSFAM would continue to provide them with that care.
Pecuniary compensation measures 

· On January 25, 2012, J.S.C.H. received the amount of $1,548,660.01 Mexican pesos for lost wages and other emoluments for the period between April 16, 1999 and December 31, 2011.

· On January 26, 2012, M.G.S. received the amount of $806,718.29 Mexican pesos for lost wages and other emoluments for the period between July 1, 2002 and December 31, 2011.

· By way of Agreements No. 968 and 967 of January 4, 2012, J.S.C.H and M.G.S were guaranteed the payment of the salaries and other emoluments that they did not receive from the date of their removal until December 31, 2011, their biweekly payments were reinstated, and they were provided with transportation support, food, clothing and equipment, scholarships for their next-of-kin, mortgage loans, housing and uniforms.

· On April 27, 2012, the State provided J.S.C.H and M.G.S with monetary compensation in the amount of $1,400,000.00 Mexican pesos for non-pecuniary damages, which was the amount that the petitioners had proposed. These amounts were provided to the victims by the head of the Unit for the Promotion and Defense of Human Rights of the Ministry of the Interior, on behalf of the Federal Government, in an act in which the victims and the petitioners participated, as well as officials from the Ministry of the Interior and the Ministry of Foreign Affairs.
Satisfaction measures
· A public act to acknowledge the responsibility of the State was held on July 24, 2015 at the Memory and Tolerance Museum, with the participation of high-level officials representing the Mexican State, the Director of Human Rights of the Secretariat of National Defense and the victims’ representatives Gabriela González Manzo and Pedro Morales Aché. This public act of recognition was covered by several different media outlets.
B. Structural results of the case
Legislation/Regulations
· By order of the head of the Federal Executive Power, the “Decree by which various provisions of the Law of the Social Security Institute for the Mexican Armed Forces are reformed, added and repealed” (Decree No. 224) was published in the Official Gazette of the Federation and entered into force on January 28, 2015. This Decree modified Section IV of Article 24 and paragraph 83 of Article 226 of the Law of the Social Security Institute for the Mexican Armed Forces and established that seropositivity for HIV can only be cause for withdrawal, if it implies the loss of functionality for the performance of the acts of the service, excluding any interpretation that presumed such loss by the mere fact of living with HIV.

Institutional strengthening 
· Training program implemented for the armed forces aimed at promoting equality and combating non-discrimination related to HIV/AIDS in said institution, as a guarantee of non-repetition. This training program was implemented in three stages: (i) Online course about equality and non-discrimination for leaders and officials; (ii) In-person course on non-discrimination of persons living with HIV, targeted at the legal advisors and support staff for high-ranking officials on health matters; and, (iii) Thematic unit on equality and non-discrimination of the training course for human rights professors, given at the Army and Air Force Study Center.
� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/decisions/2015/mxPU12689EN.pdf" ��Case 12.689, Merits Report No. 80/15, J.S.C.H and M.G.S (Mexico)�, para. 146. 


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/decisions/2015/mxPU12689EN.pdf" ��Case 12.689, Merits Report No. 80/15, J.S.C.H and M.G.S (Mexico)�, para. 167.
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