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VENEZUELA

I.
INTRODUCTION

366. The IACHR decided to include the Bolivarian Republic of Venezuela (hereinafter “Venezuela” or “the State”) in Chapter IV of its 2011 Annual Report pursuant to Article 59(1)(h) of its Rules of Procedure.
  Of the five criteria presented in the 1997 Annual Report of the IACHR that the Commission takes into account to identify the member states whose human rights practices merit special attention, the IACHR considers that the Venezuelan situation fits within criterion five, which refers to
[…] structural or temporary situations that may appear in member states confronted, for various reasons, with situations that seriously affect the enjoyment of fundamental rights enshrined in the American Convention or the American Declaration.  This criterion includes, for example: grave situations of violence that prevent the proper application of the rule of law; serious institutional crises; processes of institutional change which have negative consequences on human rights; or grave omissions in the adoption of the necessary measures which would provide for the effective exercise of fundamental rights. 

367. On December 30, 2009, the Commission approved the report titled Democracy and Human Rights in Venezuela, in which it examined developments in the area of human rights in the State.   Following up on that report, the Commission continued to examine the human rights situation in Venezuela in Chapter IV of its 2010 and 2011 Annual Reports.  In this section of its 2012 Annual Report, the Commission carries on its analysis of the general human rights situation in Venezuela.  

368. The IACHR’s analysis is based on what it has observed of the general human rights situation over the course of the year, through the information it obtained during its hearings and the information available from other public sources, its petition and case system, and its precautionary measures.  The Commission also drew upon information supplied by the State of Venezuela in response to requests concerning the general human rights situation.  These requests were made by the IACHR in exercise of its authority under Article 41 of the American Convention on Human Rights (hereinafter “the American Convention”).  

369. In keeping with the aforementioned article, on January 23, 2013 the IACHR forwarded to the State a copy of the preliminary draft of this section of its 2012 Annual Report and asked that it present its observations within one month.  On February 22, 2013, the Commission received the State’s observations and comments which, whenever relevant, were included in this report.
370. First, the Commission has identified structural situations, such as changes in the law that create legal and administrative restrictions that affect the exercise and enjoyment of human rights in Venezuela.  The Commission reports, for example, laws adopted under the “Law authorizing the President of the Republic to issue decrees with the rank, value and force of law, on the subject matters delegated to him”
, known as the “Enabling Law.”  In its previous reports on Venezuela, the Commission has repeatedly pointed to structural issues such as the practice of appointing provisional, temporary or interim judges and prosecutors, which weakens the judicial branch and strips it of its Independence and impartiality, thereby adversely affecting the right of access to justice.  It has also pointed to the abuse of the criminal law system; the obstacles that human rights defenders encounter in performing their work; the infringement of freedom of expression, and other issues of particular concern to the Commission.  Secondly, the Commission identified difficulties like the citizen insecurity and prison violence that continued to be serious problems in 2012 and affected the Venezuelan people’s basic human rights, among them the right to life and the right to humane treatment.  These situations will be examined in greater detail throughout this chapter.
371. In its Observations regarding the Draft Report of the Inter-American Commission on Human Rights for the year 2012, the State indicated that the criteria that the Commission takes into account to identify the OAS member states whose human rights practices merit special attention do not apply to it
 and, with respect to the application of criterion five, it maintained that 
in Venezuela the actions of the branches of goverment are governed by the Constitution and the laws,  [and] each of those branches enjoys Independence and autonomy and its orders do not violate the American Convention. Furthermore, our Constitution is more advanced in the area of human rights than the American Convention.
  
372. The last Commission’s visit to Venezuela took place in May 2002, following the institutional breakdown in April of that year.  After that visit, the Commission published the Report on the Situation of Human Rights in Venezuela in December 2003, in which it made a number of recommendations.  Since then, the Commission has been monitoring the status of implementation of those recommendations and compiling firsthand information on the current human rights situation in Venezuela.  Accordingly, it has made a number of overtures to request the State’s permission to conduct an observation visit.  Thus far, the State has refused to allow the Commission to visit Venezuela, which not only affects the functions assigned to the Commission as one of the OAS’ principal organs for the promotion and protection of human rights, but also seriously weakens the system of protection that the member States of the Organization themselves created. 

373. The Commission would again point out that it is ever ready to engage in dialogue with the government, to discuss this Report’s content and recommendations and to work with it to advance the cause of protecting the human rights of the people of Venezuela. 


II.
ANALYSIS OF THE SITUATION REGARDING CIVIL AND POLITICAL RIGHTS

A. Government actions to guarantee the right to life and personal integrity and democratic citizen security

374. The Commission has indicated on multiple occasions that States must take steps not only to protect their citizens from human rights violations committed by State agents, but also to prevent and punish acts of violence among private citizens.  The Commission has also spoken about States’ obligations in connection with the actions of non-state agents involved in organized crime, corruption, drug trafficking, etc.  Since a lack of security directly affects the full enjoyment of people’s basic rights, the IACHR has underscored the importance of addressing citizen security and respect for human rights, and of taking effective steps to prevent, control and reduce crime and violence.

375. As the Commission indicated in its December 2009 Report on Citizen Security, citizen security requires a strong police force to protect citizens;
 the strengthening of the administration of justice, with the elimination of corruption and impunity; and a prison system aimed at the genuine rehabilitation and social reintegration of prisoners.
  In this regard, the Venezuelan situation has been of particular interest to the IACHR and during 2001 the Commission continued to receive information on citizen insecurity as well as specific actions against the population by police forces.  

376. According to official figures from the Minister of Interior and Justice, Tareck El Aissami, in January 2012 there were 1,374 reported homicides and 37 kidnappings. The minister said that of that figure 68% of the homicides were due to the settling of scores between gangs, 14% to homicides, 13% to causes yet to be determined, and 4% to brawls. There   were also 18 crimes of passion. He also specified that 91% of the homicides were carried out with a firearm and 5%, with blunt instruments.
 The Metropolitan Citizen Security Observatory reported that, by June 2012 there had been a total of 9,510 homicides nationwide,
 and the Venezuelan Observatory of Violence pointed out that the year 2012 would conclude with 21,692 deceased victims of violence.
  On March 1st, 2013, the Minister of Interior and Justice announced that there were 16,000 victims of homicide throughout the country during year 2012.

377. During its 144th session, the IACHR received information to the effect that 60% of the victims of the homicides on record as of January 2012 had been shot at least four times.  It was said that one barometer of the severity of the violence in Venezuela is the number of officers of the court killed, which by February 2012 had reached 12.

378. The IACHR also received information of a steady increase in the murder rate reported; while the 2011 murder rate was 49 per 100,000 population,
  in 2012 that figure is expected to climb to 50-73 per 100,000 population.
 In that sense, in accordance with the information made public by the Minister of Interior and Justice on March 1, 2013, violent deaths would have increased approximately 12% and the homicide rate would have increased to 55.2 deaths per 100,000 inhabitants.
  The IACHR also received reports that of the 8,813 new cases of human rights violations that were presented to the Office of the Attorney General in 2012, 97% were either dismissed or closed by the prosecuting authority, while charges were brought in the remaining 3% of the cases.

379. Given the panorama of citizen security in Venezuela, the Commission is of the view that the measures taken by the State have been insufficient, as it indicated in the 2009 Report on Democracy and Human Rights in Venezuela and in its 2010 and 2011 Annual Reports.  This adversely affects Venezuelan citizens’ enjoyment and exercise of their human rights.

380. In its Report on Democracy and Human Rights in Venezuela, the Commission also made reference to the Organic Law of the Bolivarian National Armed Forces (LFANB), enacted in October 2009, which provides that the civilian population may be armed and receive military training to defend the political interests of the government.
  In 2010 the State implemented a nationwide plan called the Bicentennial Public Security Program based on the national crime map. It involves the participation of national, state and local police officers and has the backing of the Bolivarian National Armed Forces.

381. The State maintained that “citizen insecurity exists to a greater or lesser degree in all countries on earth, and in all countries it is associated with a situation of poverty among a portion of the population, which starting in 1998 has been corrected in ejemplary terms as certified by the United Nations Development Program, the OAS General Secretariat, and the report of the Economic Commission for Latin America and the Caribbean (ECLAC).”

382. The Commission reiterates its concern about citizens receiving military training through the Bolivarian National Militia and then reentering civilian life to cooperate in maintaining domestic order.  Once again, the IACHR emphatically points out that military training is not appropriate for controlling domestic security, so that fighting violence domestically must be the exclusive task of a properly trained police force that acts in strict compliance with human rights. In the Commission’s view, citizens who receive military training must not be used for internal defense, and neither should the role of society vis-à-vis national security be distorted.

B. Democracy, respect and guarantee of political rights 

383. Presidential and regional elections were held in Venezuela in 2012.  The presidential election for the 2013-2019 term was on October 7, 2012, while the regional elections were on December 16, 2012.
  President Hugo Chávez Frías was elected to a third consecutive term
 by an eleven-point margin (55.08% - 44.30%), defeating Henrique Capriles Radonski.
  In the regional elections, the candidates for Venezuela’s United Socialist Party captured all the governorships; the only municipalities that the PSUV did not carry were in the states of Aragua (2) and Carabobo (2).
 
384. On May 9, 2012, the Commission sent the State a request for information on the measures that it would be adopting to guarantee the right to vote for Venezuelans in the United States of America, who are registered in the consular district of Miami, which includes the states of Florida, Georgia, North Carolina, and South Carolina.
 On May 22, 2012, the State asked for more time to reply to the request for information, which was granted. At the date of this writing no response had been received from the State.

385. As for the presidential elections, the Union of South American Nations (UNASUR) certified, through its head of mission, the transparency of the electoral system two days before presidential election,
 and later endorsed the electoral process developed.
  The Carter Center stated that “[f]or the most part, the campaign was free of violence, with four exceptions of harassment of the Capriles campaign, including one in which two supporters were killed.  Election day was generally peaceful.”
  The Carter Center reported there was no significant political violence on Election Day, a positive turn of events when one week earlier two of Henrique Capriles’ followers were shot to death by individuals identified as being Chávez supporters,
 although the IACHR received information about attacks on journalists in the electoral context, which are described in the section on freedom of expression.
386. The OAS Secretary General observed that "the massive voter turnout at the polls for a presidential election, and the public spirit that prevailed throughout the day, speaks to the maturity of a people that knows how to overcome ideological differences when the main objective is the national interest" and that “election days like the one held yesterday by the Bolivarian Republic of Venezuela are good for the region because they show that the only choice for the people is democracy."

387. As for the regional elections, on December 17, 2012, the International Accompaniment Mission in regional electoral processes, which was composed of 33 representatives from 18 countries, presented accompaniment reports to the National Electoral Council containing its impressions, observations and suggestions based on its visits to various polling stations in the states of Aragua, Miranda and Vargas.  The Accompaniment Mission underscored the work done by the electoral body, the work done under the Plan República and that accomplished by the public institutions that were instrumental in the process.  It welcomed the civic mindedness and peaceful conduct of the Venezuelan people and made specific recommendations pertaining to the electoral system.

388. Since December 2010, the Commission has been following the “Law authorizing the President of the Republic to issue decrees with the rank, value and force of law, on the subject matters delegated to him,”
 known as the “Enabling Law”.
  In its 2011 report, the IACHR considered the Enabling Law to be an example of the structural situations that it has identified in Venezuela that concern changes in the law which create legal and administrative restrictions that affect the exercise and enjoyment of human rights in Venezuela.
   The IACHR received information to the effect that in June 2012 the Enabling Law was used to amend the Organic Code of Criminal Procedure (hereinafter the “COPP”).  The change in the law will be discussed at greater length later in this report.
C.
State observance and guarantee of the exercise of freedom of expression

389. The Inter-American Commission on Human Rights has received information regarding the status of the right to freedom of expression in Venezuela from both civil society and the State of Venezuela. On February 22, 2013, the Venezuelan State forwarded official letter No. AGEV/000039 to the IACHR from the Integration and Multilateral Affairs Office of the State Agency for Human Rights before the Inter-American and International Systems. This letter addressed the situation of freedom of expression in Venezuela and provided information on the specific cases that have been reported to the IACHR and which are presented in this report.
1.
Attacks and Threats against the Media and Journalists

390. The IACHR is very troubled by the reported attacks on the media and journalists in Venezuela and by the failure to investigate these acts and punish those responsible.
 The IACHR was informed of the threats that journalist Luis Carlos Díaz allegedly received in November 2011 and in January 2012 by way of his Twitter account and his mobile phone. The threats were said to have been prompted by his activity on social networks and his comments about the computer attacks that a number of prominent Venezuelan figures allegedly experienced. According to the information reported, on January 7 a group of hackers that calls itself N33 reportedly announced on Díaz’ Twitter account that they would call him; when they did, they left a threatening voice message saying “We’re going to blow you up.” On November 20, Díaz allegedly received messages coming from an account purportedly belonging to a state channel; the messages said “You’re a marked man” and “Did you enjoy the little surprise?” The messages were followed by a telephone call in which they insulted him. Díaz is coordinator of the Gumilla Center’s Communications and Networks Area. The Gumilla Center is a Jesuit research and social action institution.
 On January 28, the Twitter accounts of the director of the digital version of the weekly Sexto Poder, Alberto Rodríguez (@AlbertoRoPa), and journalist Orian Brito (@OrianTV) were reportedly hacked by the N33 group, as a result of which the two journalists lost access to their accounts. On January 31, Brito’s personal files started to turn up on the same account, along with threatening messages against journalists critical of President Hugo Chávez. These incidents were said have happened after the journalists claimed that the Venezuelan Government was recruiting minors for armed activities.
  On March 7, the N33 group reportedly hacked into the Twitter account of the director of the newspaper El Nuevo País, Edgar C. Otálvora (@ecotalvora), and from there sent out images and messages insulting to the opposition presidential candidate, Henrique Capriles.

391. On January 18, 2012 unknown persons were said to have fired shots at a team of RCTV journalists and stole their equipment while they were covering the announcement of the results of the student elections at two schools of the Universidad Central de Venezuela. According to what was reported, the journalists caught on tape two hooded men throwing teargas grenades at the door leading out of the auditorium where the election results were announced. Before escaping, the armed men had reportedly fired shots into the air.

392. According to the information received, Omar Arévalo, a columnist with La Prensa de Barinas, had been receiving threats since February 2012 and was said to be the target of a smear campaign after he published reports of alleged irregularities in the Barinas mayor’s office.

393. One report received recounted how, on February 8, 2012 a group known as the “Unified Community Brigades” had allegedly assaulted a Globovisión correspondent in the state of Aragua by the name of Carmen Elisa Pecorelli, as she was covering the visit by a commission appointed by the Office of the Attorney General of the Republic to investigate the deaths of a number of newborns at the Maracay hospital.

394. The IACHR learned that on February 19, 2012 a journalist working for the newspaper Visión Apureña, Mario Castillo, had allegedly been attacked by a member of the National Guard in a hospital in the city of San Fernando de Apure. According to the information received, the journalist attempted to photograph a member of the military who was being admitted to the hospital after sustaining an accidental bullet wound to the foot, whereupon the National Guardsman reportedly insulted and threatened the journalist.

395. On March 5, 2012 several dozen supposed civil servants and members of a group known as Los Motilones, allegedly appeared at the Barinas radio station called La Barinesa 92.7 FM, as it was broadcasting the program called ‘Punto y Coma’, hosted by the journalist and candidate for the Bolívar Mayor’s Office, Adolfo Superlano. According to what was reported, the group’s presence at the station was intended to intimidate the station director after the station had carried, for several days, a program about the possible contamination of the Barinitas water supply. Superlano had reported the situation to the Public Prosecutor’s Office and had asked for protection.

396. On March 11, 2012 unknown persons had reportedly set fire to the home of journalist José Ramón González, General Secretary of the Apure-Amazonas section of the National Association of Journalists [Colegio Nacional de Periodistas – CNP]. According to the information received, in the early morning hours the perpetrators had forcibly burst into the home, spread gasoline inside and set it on fire. Some days following the incident, González had received threats and attempts were made to extort money from him.

397. Likewise, on March 11, 2012 alleged members of the La Piedrita Collective, an illegal armed group operating in a low-income neighborhood of Caracas, reportedly drove two hearses to the facilities of Globovisión; the coffins inside the hearses were said to contain the remains of two recently assassinated members of the group. According to what was reported, the La Piedrita Collective blamed Globovisión for the deaths of the two gang members. The group claimed that the two had been murdered by a paramilitary group. On March 10, another group known as Secretariado Revolucionario de Venezuela, demonstrated outside Globovisión’s facilities and blamed it for creating “violence through the media” and “glorifying” the violence that occurs in Caracas’ neighborhoods.
 In 2004, the Inter-American Court of Human Rights had ordered precautionary measures for Globovisión. In the process, the State was ordered to adopt such measures as might be necessary to “safeguard and protect the lives, safety, and freedom of expression of the reporters, executives and employees of Globovisión and of the other persons who are in the facilities of said broadcaster and who are directly linked to the journalistic operation of this broadcaster” as well as “to protect the perimeter of the head offices of the Globovisión social communications broadcaster.”

398. According to information received, journalist Sara Vargas García, with Anzoátegui’s channel Órbita TV, is alleged to have received threats on March 15 and 16, 2012 delivered by phone and by a written note. The warnings were said to coincide with news the journalist had reported concerning two recent kidnappings.

399. The IACHR learned that a caricaturist with the newspaper El Universal, Rayma Suprani, allegedly received a series of threatening and insulting messages after the host of the state television program “La Hojilla”, Mario Silva, had branded her a “racist” and “classist”. On March 20, 2012 the caricaturist had reportedly filed a complaint with the Public Prosecutor’s Office
 concerning the insults and threats. The program “La Hojilla” is carried on public television and is known for challenging any critics or opponents of the National Government.

400. The IACHR was informed of attacks on five media outlets. According to reports, on the night of March 19, 2012 unidentified persons fired several shots at the newspaper Nuevo Día, in Coro, Falcón state. There were no casualties. The police who investigated the incident found that bullets had penetrated the main door to the newspaper’s headquarters.
 On October 5, unknown persons allegedly tossed an explosive device at the Nuevo Día building. One person who happened to be walking by was injured. This would be the third attack against a newspaper since June 2010.

401. On May 28, an individual was said to have thrown a grenade at the building housing the offices of the newspaper Qué Pasa; on May 29, unknown persons reportedly fired shots at the building housing the state television station Catatumbo Television, and on June 3 armed men allegedly fired several shots at the facility of the newspaper Versión Final. None of these attacks claimed any casualties.
 On July 10, unidentified persons reportedly threw an explosive device at a vehicle belonging to the Carabobo newspaper La Costa.

402. From the information received, it appears that in early June, María Isoliett Iglesias, Deivis Ramírez, Tomás Ramírez González and Luis García – all journalists with El Universal newspaper - had filed a complaint with the Public Prosecutor’s Office because of a threatening anonymous message received at the newspaper which warned of an attack on the journalists who reported on the prison crisis that occurred at the La Planta prison.

403. The IACHR was informed that on August 1, alleged members of the National Guard had seized camera equipment belonging to newspaper photographer Huanis Albaro, with the Diario De Frente, and had erased the photographs.  Apparently, the photographer had shot photographs of violent incidents that occurred in a public place in the city of Barinas.

404. According to information received, on August 22 journalist Delvalle Canelón and a photographer who accompanied her –both from Globovisión- were allegedly assaulted by private citizens as they attempted to report on incidents of violence occurring at a prison.

405. Furthermore, on September 12, persons presumed to be military troops attacked journalist Haydeluz Cardozo and photographer Jairo Nieto, both from the newspaper El Impulso, as they were searching for information about the seizure of food trucks from the Lara state governor’s office.  According to reports, the journalists were beaten and their camera equipment damaged when the military struggled with them to block their attempt to enter the facilities where the trucks were being kept.

406. According to reports received, Bolivarian National Guardsmen supposedly attacked cameramen from Globovisión and DAT TV and confiscated their camera equipment when the journalists attempted to film an action taken by the National Guardsmen against persons participating in a student protest against the La Cabrera viaduct in Carabobo state.

407. On September 20, National Guardsmen were alleged to have harassed Raúl Araque, photographer with the newspaper Notitarde, as he was trying to cover the fire at the El Palito refinery in the state of Carabobo.  According to accounts, the photographer was doing his job when he was allegedly surrounded by a group of Guardsmen who pointed their guns at him and ordered him to hand over his equipment.

408. According to information received, César Aponte, a journalist with ANTV public television, was assaulted on October 24 by security personnel at the Universidad Central de Venezuela, as he was trying to cover news about the University Council.

409. The IACHR was told that on November 1, unknown persons allegedly fired shots at the offices of the newspaper El Regional del Zulia, in Maracaibo. According to accounts, the authorities conducted investigations at the scene of the events and allegedly claimed that this was an isolated incident.

410. At the public hearings that the IACHR held on March 27 and November 1, 2012, on the subject of freedom of expression in Venezuela, the parties who had requested the hearing described how the assaults and intimidation had a deterrent effect on freedom of expression, which they attributed mainly to public servants or persons associated with the Government. They also underscored the fact that no one is made to answer for these violations. They expressed concern over the fact that the media in Venezuela are being discredited and about the lack of follow-up to the investigations conducted. They observed that the failure of the justice system to take action and the sheer number of attacks on the media in 2012 had an intimidating effect on the practice of journalism. For its part, the State said that the complaints filed in connection with these violations must be duly supported by sufficient evidence. It added that the restrictions on freedom of expression in Venezuela are not the work of the State; instead, they are a function of the power wielded by the private media.

411. In addition, in its observations to this report, the State indicated that information regarding attacks and threats against journalists and the media is asserted in the “publications of Venezuelan media outlets and Venezuelan NGOs,” when “according to Venezuelan law, the only evidence in cases of attacks are the complaints filed before the Office of the Prosecutor General, [which is] the only way for a criminal investigation to be opened.” The State underscored that Venezuela has “a hundred media outlets, ninety percent of which are politically biased against the government of President Chávez, and their information is mostly false, in violation of the Constitution of the Bolivarian Republic of Venezuela, Article 58 of which [provides], ‘All persons have the right to timely, accurate, and impartial information […].’”

412. Principle 9 of the Declaration of Principles of Freedom of Expression, approved by the IACHR in 2000, states the following: “The murder, kidnapping, intimidation of and/or threats to social communicators, as well as the material destruction of communications media violate the fundamental rights of individuals and strongly restrict freedom of expression. It is the duty of the state to prevent and investigate such occurrences, to punish their perpetrators and to ensure that victims receive due compensation.”
2.
Election-related assaults

413. The IACHR also received information concerning the spike in attacks on journalists and other media personnel during the electoral process. The IACHR continues to observe a climate of extreme polarization that obstructs and, in many cases, altogether prevents journalists from practicing their profession of keeping the public properly informed. For example, on February 14, 2012 Aragua police officers grabbed photographer Luis Rivas, with the newspaper El Aragüeño, and took away his camera equipment as he was covering the commotion related to the seizure of the voting records for the internal elections within the Mesa de la Unidad Democrática (MUD), an opposition party, in the municipality of Mario Briceño Iragorry. Later, the police returned the camera equipment, but without the memory card.

414. According to information received, on March 3, 2012 alleged government supporters in Táchira state were said to have attacked journalist Luz Dary Depablos, a reporter from Globovisión, the only television channel critical of the Government, when she attempted to approach several government ministers in a political event.
 On March 4, in the San José de Cotiza neighborhood of Caracas, men wearing red shirts surrounded journalist Sasha Ackerman and cameraman Frank Fernández –both from Globovisión- and stole their equipment and the images they had captured when they filmed an incident in which unidentified persons fired shots into the air as opposition presidential candidate Henrique Capriles was at a march. One person with the politician allegedly sustained an injury to the forearm.

415. According to information received, on March 12, 2012 opposition supporters in the community of Cabimas allegedly attacked a Catatumbo TV journalist, Fidel Madroñero, and his cameraman, Ricardo Carrillo, as they were trying to take pictures of supporters of President Hugo Chávez.  According to what was reported, the alleged assailants tried to grab the recording equipment and had stolen some of the journalist’s personal effects.
 On March 17, supposed members of the San Agustín de Maracay Community Council in the state of Aragua, allegedly attacked journalist Julie Arévalo and cameraman Fernando Peña, from the network TVS, and journalist Lourdes Maldonado and photographer Javier Troconiz from the newspaper El Siglo, as they were trying to cover a demonstration staged by an opposition political party. The assailants had allegedly attacked Troconiz and threw stones at the TVS team, forcing both teams to leave the scene of the events.

416. According to reports, on March 19, 2012 Llafrancis Carolina Colina Petit, a journalist from Ávila TV, allegedly filed a complaint with the Public Prosecutor’s Office against opposition deputy and candidate for the governorship of the state of Aragua, Richard Mardo, claiming that he had physically attacked her during a campaign event in La Victoria, Aragua.
 On March 21, supporters of presidential candidate Henrique Capriles allegedly attacked Carolina Zapata, a journalist from Venezolana de Televisión, a state-run television channel, who was recording the statements made by the candidate while at a march in San Cristóbal, Táchira.
 On April 17, Televén cameraman Oneiver Rojas was allegedly beaten by an opposition leader, who had also attempted to attack Jorge Amorim, host of the “La Hojilla” program on Venezolana de Televisión, as they were covering a Capriles political event in Anzoátegui.
 On May 10, Danny Vargas, a cameraman from Venezolana de Televisión, was allegedly been beaten and his equipment taken as he was filming a campaign event organized by the candidate for the office of mayor of the municipality of Pedraza in Barinas.
 Likewise, on July 26, persons participating in an opposition political meeting in Guárico were alleged to have shoved Giovanina Guillén, a journalist with Venezolana de Televisión (VTV) public television, and attempted to grab the camera equipment from the cameraman who accompanied her.

417. On September 4, members of candidate Henrique Capriles’ press and security team allegedly attacked journalists Carolina Zapata and Blanca Castejón, correspondents from Venezolana de Televisión and Radio Nacional de Venezuela, as they were trying to interview the presidential candidate at a political event in Ureña, Táchira state.
 Similarly, on September 9, persons presumed to be members of the opposition attacked Lorena Benítez, a journalist with the National Public Media System. According to what was reported, the journalist was covering a campaign event staged by the opposition candidate in a Caracas neighborhood, when her assailants allegedly insulted her and threw some liquid on her. When she attempted to photograph the event, the journalist was reportedly beaten.

418. According to information received, on September 12 persons alleged to be supporters of President Hugo Chávez reportedly attacked the photographer from Agence France Presse (AFP), Geraldo Caso Bizama, as he was attempting to photograph the arrival of opposition candidate Henrique Capriles at the Puerto Cabello airport. According to what was reported, a group of persons wearing red shirts and the insignia of the governing party had allegedly surrounded the photographer to take away his credentials and equipment and threatened him with rocks.
 Similarly, on September 30, Cristian Hernández, a photographer with the Caracas newspaper Tal Cual, was allegedly verbally and physically assaulted by some 30 persons wearing red shirts, as he was on his way home after covering the march held to mark the close of the opposition candidate’s campaign.

419. According to the information available, on October 4 and 7, groups of persons identified by the colors and insignia of the party in power, allegedly surrounded the headquarters of Globovisión, striking a threatening posture. Globovisión’s editorial position is critical of the Government.
 Against this backdrop, Kelvin Charles, a United States journalist with Miami’s Martí TV and Mega TV, was alleged to have been struck on the leg on October 4, as he was taping the crowd outside Globovisión’s headquarters.

420. The IACHR was informed that on the day of the presidential elections, October 7, 2012, photographer Demetrio Caraindro, from the newspaper Correo del Caroní, had allegedly been assaulted. According to the reports, persons presumed to be members of the military had reportedly insulted him and attempted to beat him and grab his camera equipment, as the reporter was covering a dispute that broke out while the polls were being closed in Puerto Ordaz, Bolívar state.

421. On October 7, a team from the newspaper Últimas Noticias was allegedly attacked and threatened with a gun by persons who reportedly identified themselves as “community communicators”, as the team was attempting to cover news of an episode of violence that occurred outside the polling station in the Kennedy housing development in Macarao.

422. The IACHR was informed that on October 8, Argentine journalist Jorge Lanata and his news team from Canal 13 were temporarily detained at Maiquetía International Airport, as they were getting ready to leave the country after covering the presidential elections. According to the reports, agents of the Bolivarian National Intelligence Service (SEBIN) allegedly held the journalist and his team incommunicado for several hours and seized their journalistic materials. According to Lanata, the agents reportedly interrogated him separately and accused him of “espionage.” When he entered the country on October 3, both the journalist and his news team had allegedly reported a similar situation, in which they were detained and questioned.

423. According to the information received, Luis Alfonso Cabezas, director of Convite, a civil society organization, allegedly received telephone threats on October 11, after publishing an article in the October 7 edition of the newspaper El Nacional; the article was about the quality of hospital care in the country. According to what was reported, music from the PSUV election campaign could be heard in the background of the threatening telephone calls he received.

424. During the hearing held on November 1, 2012, the IACHR received information concerning an alleged practice of usurping the identities of human rights defenders, journalists, media outlets, state institutions, politicians and other public figures by way of their e-mail and social networking (Facebook and Twitter) accounts and websites. In most cases, the usurped accounts and websites have allegedly been used to send messages that call into question the activities of the account or website owner and of other public figures in Venezuelan society.
 In general, the messages reportedly have political overtones and are intended to drum up support for the goverment party’s nominee or candidate in the presidential elections. However, other statements reportedly announced the death of public figures, or made homophobic and anti-Semitic comments or insults.
 According to the information received, N33 is alleged to be the group behind these activities. In other cases, the perpetrators’ identity is unknown. For its part, the State claimed that the Government’s own websites had also been hacked.

425. This practice became even more pronounced in the days immediately before and after the presidential election, when multiple attacks were reported on the internet sites and Twitter accounts of public figures.  According to information received, on October 6 the news portal La Patilla was allegedly the target of a cyber attack that made it impossible for the administrators to update the page; on October 7, as the announcement of the election returns was at hand, the websites of Globovisión, 6to Poder, Noticiero Digital, Radio Nacional de Venezuela (RNV) and La Iguana TV went down.

426. Regarding attacks in the context of the elections, the State reiterated in its observations to this report that these “complaints based on news articles do not implicate the Venezuelan State.” In its opinion, “If no complaints were filed before the Office of the Public Prosecutor, they do not constitute evidence of any kind, for the reasons stated in the previous chapter.

427. As previously observed, Principle 9 of the Declaration of Principles of Freedom of Expression, approved by the IACHR in 2000, provides that: “[t]he murder, kidnapping, intimidation of and/or threats to social communicators, as well as the material destruction of communications media violate the fundamental rights of individuals and strongly restrict freedom of expression. It is the duty of the state to prevent and investigate such occurrences, to punish their perpetrators and to ensure that victims receive due compensation.”
3.
Attacks, threats and preconditions in the context of complaints over contamination of the water supply

428. The IACHR has received information concerning the difficulties that opposition or independent media encounter when trying to cover events of interest to the public, such as alleged the contamination of the water supply in various communities. The IACHR was told that on March 21, 2012 Examining Court 25 of the Caracas Metropolitan Area agreed to a request from the Public Prosecutor’s Office to require that “the national and regional print media and radio, television and digital news conduct themselves with the utmost sense of responsibility when reporting information related to the alleged contamination of the potable water supply in the country; the court held that any news reported on such subjects must be based on the proper technical supports, backed by a competent institution.”
 [italics added]. The request from the Public Prosecutor’s Office was prompted by various reports of an oil spill said to have occurred in the Guarapiche River and complaints from a number of media outlets regarding the quality of the water supply in some sectors of Caracas, Valencia and Maracay. On March 20, 2012, one day before the court’s decision was delivered, President Hugo Chávez had reportedly urged the Public Prosecutor’s Office and the Supreme Court to investigate those who had circulated information concerning the alleged contamination. President Chávez had reportedly said the following: “I’m not a judge, but I am the head of State and am compelled to call upon each and every sector of the government to accept its responsibility. I am urging, demanding that the Attorney General of the Republic, Dr. Luisa Ortega, accept her responsibility. I am respectfully urging the Chief Justice of the Supreme Court, Dr. Luisa Estela Morales, to accept her responsibility. We cannot stand by idly as these campaigns are waged.”

429. In its observations to this report, the State of Venezuela maintained that, “We have been telling you for fourteen years that our Constitution is more advanced with respect to human rights than the American Convention on Human Rights. At several hearings we have read and explained to you [that] Articles 57 and 58 define the meaning of freedom of expression and freedom of information. According to our Constitution, it is posible in cases of news that causes social alarm and consternation—such as the articles in all the Venezuelan newspapers that said the drinking water throughout the country was polluted—for a Court of the Republic to require the media […] to act with extreme responsibility in disseminating information related to the alleged pollution of the country’s drinking water supply, and they should have the proper, accurate technical evidence backed by a competent body.”

430. The IACHR received information to the effect that on January 19, 2012, Bolivarian National Guardsmen (GNB) held Giselle Almarza, a journalist with Globovisión. According to the reports, Almarza and her cameraman Dalí Gómez had taken photographs of a supposed oil spill in the town of La Pica, Monagas state. Peasant farmers from the area warned the journalists that GNB personnel were going to detain them. The journalist was held for 40 minutes by the GNB and personnel from the state-owned Petróleos de Venezuela (PDVSA), who asked her to hand over the taped materials, as she did not have authorization to film. In the end, they allowed her to continue her work.

431. The IACHR received information alleging that on February 14, 2012 reporter Florantonia Singer and her photographer Carlos E. Ramírez, both with the newspaper Últimas Noticias –part of the Capriles media group - were stopped as they were seeking information about an oil spill on the Guarapiche River in Monagas state. According to what was reported, military troops had stopped the journalists and held them until officials from the state-owned Petróleos de Venezuela (PDVSA) arrived on the scene.

432. On March 15, 2012 purported members of a community council in the region of Isla de la Culebra, in the state of Carabobo, violently disrupted the live broadcast of the Globovisión program ‘Radar de los Barrios’, and attempted to grab the microphone from the journalist when people from the area were complaining of problems with the quality of the town’s water supply.

433. According to information received, on March 20, 2012 the National Assembly reportedly approved a request from one of its members whereby the Ombudsperson’s Office would be ordered to conduct an investigation into the publication of an allegedly racist message in a caricature that appeared in the newspaper Tal Cual. The caricature, which appeared against the backdrop of complaints about the oil spill in various sectors of Venezuela, depicted a man in a military beret similar to the one worn by President Hugo Chávez, opening a tap that dispenses dark water, as he explains to two children: “Enough with white supremacy […] now we have Afro-descendant water.”

434. The IACHR was informed that three journalists and one photographer were allegedly held in the town of Freites, by persons presumed to be members of the Bolivarian Army and personnel of the PDVSA’s Department to Prevent and Control Losses.  The journalists were reportedly returning from covering an oil spill in that community.  According to what was reported, the supposed agents had allegedly detained Argel Fernández and Sergio Salazar, reporters from the newspaper El Tiempo, and Susana Quijada and photographer José González, both from Mundo Oriental.  The agents claimed that the journalists had “taken information from a privately-owned oil area” and would therefore be required to make a statement. The journalists were reportedly released an hour and a half later.

435. As has been repeatedly stated, Principle 9 of the Declaration of Principles of Freedom of Expression, approved by the IACHR in 2000, provides that: “[t]he murder, kidnapping, intimidation of and/or threats to social communicators, as well as the material destruction of communications media violate the fundamental rights of individuals and strongly restrict freedom of expression. It is the duty of the state to prevent and investigate such occurrences, to punish their perpetrators and to ensure that victims receive due compensation.”
4.
Journalistic Materials Withheld and Seized

436. On February 8, 2012 officials of the Bolivarian Militias allegedly held journalists Abrahán Carvajal and Jesús García, from the newspaper Últimas Noticias, in a Caracas hospital where the journalists were obtaining information for a campaign to prevent traffic accidents.  According to the reports received, the journalists had permission from a head of traumatology, but even so the militia members took them away to the hospital’s security office, confiscated their equipment and notes, and forced them to take off some of their clothing to search for video memory cards. After holding the journalists incommunicado for three hours, the militia officials had allegedly allowed them to leave with their belongings.

437. Information received by the IACHR indicates that on April 30, 2012, agents of the Bolivarian National Guard had held two technicians working for the Globovisión news organization and temporarily confiscated their broadcasting equipment. According to the information received, this event took place while the journalists were covering a riot inside the La Planta prison in Caracas. Before the journalists were aprehended, the Minister for Prison Services, Iris Varela, had reportedly told the VTV state television channel that Globovisión was staging a “show” and trying to create “anxiety”. She also allegedly warned Globovisión to withdraw from the vicinity of the prison and threatened to have its equipment seized.

438. In this same vein, the IACHR received information concerning the alleged detention of Daniel Guillermo Colina, a Globovisión journalist, and his cameraman and assistant; it was also told that the news material gathered by that team had been retained. According to what was reported, on the morning of May 17, 2012 Mr. Colina and his team were allegedly stopped by agents of the Caracas Police Force, as they were covering disturbances inside the La Planta preventive detention facility. Furthermore, the news material obtained by the team was confiscated.  The authorities allegedly claimed that the purpose of the measure was to protect the journalists by getting them away from the area of the turmoil.
 According to information received, similar incidents involving Globovisión personnel covering news events at the detention facility had occurred on April 30 and May 8.

439. Furthermore, on August 28, supposed agents of the Bolivarian National Guard had held journalist Adriana Rivera and cameraman Raúl Romero from the newspaper El Nacional, for at least a half hour when they were trying to report on a fire at the Amuay Refinery Complex in Falcón state.

440. According to the information received, on October 22, persons presumed to be members of the Bolivarian National Guard allegedly detained the vehicle carrying a portion of the daily circulation of the newspaper Extra de Monagas and confiscated several thousand copies, which took a serious toll on the newspaper’s circulation in the region. According to what was reported, the military had claimed that security agencies were after the vehicle, which the newspaper’s executives denied.

441. The State reiterated in its observations that this was a matter of events “summarized in newspaper articles, without the proper complaint having been filed before the Office of the Public Prosecutior.” In its opinion, this information was reported “for purposes of having a false file opened in the Inter-American Human Rights System, and still disparaging (sic) country, which has commited the offense of failing to obey the government of the United States, the financial backer of the OAS.”

442. Principle 8 of the Declaration of Principles of Freedom of Expression, which the IACHR approved in 2000, provides that “[e]very social communicator has the right to keep his/her source of information, notes, personal and professional archives confidential”.

5.
Subsequent imposition of liability

443. The IACHR has repeatedly underscored the need to review the framework of laws in which the Venezuelan media operate.
 In particular, the IACHR has called the authorities’ attention to laws written in ambiguous language and establishing disproportionate penalties, laws that give judicial and administrative authorities too much latitude or discretion, or that fail to offer sufficient guarantees to ensure that freedom of expression can be exercised without fear of reprisals.
 Against the backdrop of polarization and juridical uncertainty described above, the events described in the following paragraphs were reported in 2012.

444. According to the information received, on October 18, 2011, CONATEL’s Bureau of Social Responsibility allegedly fined Globovisión the sum of 9.3 million bolívares fuertes, the equivalent of 7.5% of its gross earnings for 2010.
 The official reports asserted that the fine was imposed because of violations of the final paragraph of Article 7, and subparagraphs 1, 2, 4 and 7 of Article 27 of the Law on Social Responsibility in Radio,Television and Electronic Media (Ley Resorte),
 alleged to be the result of the news reports the channel aired between June 16 and 19, 2011, in connection with the prison situation at the El Rodeo Penitentiary.
 In its decision, the Bureau of Social Responsibility had reportedly concluded that the television channel transmitted “messages that promote alterations of public order, justify crime, incite the existing legal regime, promote hatred for political reasons and foment panic among the citizenry during the days of June 16, 17, 18 and 19, 2011.”
 According to what was reported, on January 20, 2012, “a contentious-administrative petition was filed” with the Political-Administrative Chamber of the Supreme Court (TSJ). It was filed “together with a petition for injunctive relief and, secondarily, a petition seeking precautionary measures that would suspend the effects of the decision.”
 These petitions were filed by Globovisión to challenge the decision of the Bureau of Social Responsibility. In its petition, Globovisión claimed violations of freedom of expression, not simply because a fine was imposed but also because of the size of the fine. According to Globovisión, it had simply broadcast a direct report on the events and the relevant government-sourced information. They asserted that the intent of that news was not to foment anxiety or affect the public order. Furthermore, they argued, the information that Globovisión imparted had no such effect. They asserted that articles 27 and 29 of the Law on Social Responsibility in Radio, Television and Electronic Media (Ley Resorte), which set forth the conduct that carries a penalty, were unconstitutional and violated the principle of legality, the principle of freedom from ex post facto law, the principle of proportionality and the principle of the rationality of public powers. Finally, they alleged that the penalty was imposed “without the benefit of any preliminary proceeding”.
 In a March 6 ruling the Political-Administrative Chamber denied the petition for injunctive relief and, in a March 15 ruling, declared the petition seeking a precautionary measure suspending the effects of the court decision to be out of order. However, as of the date of this report, the court had not yet ruled on the nullity petition.

445. Then, on June 28, 2012, the Political-Administrative Chamber of the Supreme Court reportedly granted “a petition filed by the National Telecommunications Commission (CONATEL) and the aforementioned Bureau seeking enforcement of the fine.” Accordingly, the court reportedly ordered an enforceable attachment in the amount of 24.4 million bolivares (some 5.6 million dollars) on Globovisión’s property. The Court arrived at that figure by doubling the fine and adding the enforcement costs.
 On June 29, Globovisión paid the fine of 9.3 million bolivares under protest. On July 3, the Political-Administrative Chamber of the Supreme Court lifted the attachment measure. Globovisión reportedly argued, inter alia, that the attachment was a new means of pressuring the channel, and that it had been forced to pay the fine even though other judicial actions were still pending.

446. In its observations to this report, the State indicated with regard to this issue that “the radio spectrum is publicly owned—that is, administered by the Venezuelan State—and there is an institution called CONATEL, which sanctions radio and television stations that fail to comply with the Law on Social Responsibility in Radio, Television and Electronic Media. That law establishes sanctions for the media that violate its provisions. That is perfectly legal, and we have been explaining the situation to the Commission for several years.”

447. The State further established that “up to the moment this report was presented,” the opposition media “have never been subject to measures involving shut-down, censorship, or the confiscation of publications, in spite of the fact that they have frequently engaged in prolonged campaigns calling for the overthrow of the government and have instigated political assassination, civil war, and ethnic and racial hatred.”

448. The IACHR was told that on January 26, 2012 in response to a complaint filed by the Ombudsperson’s Office, a court in the Child Protection Section of the Guárico judicial district had reportedly ruled that the newspaper La Antena de Guárico was to comply with its obligation under Article 74 of the Organic Child and Adolescent Protection Law, which was to wrap editions that contain reports and images that are inappropriate for children and adolescents.

449. The IACHR also learned of a March 30, 2012 decision by the Barinas Judicial District’s First Juvenile Protection Trial Court of First Instance in which the newspaper La Prensa was ordered to pay a fine equivalent to one percent of its gross earnings in fiscal period 2010. The fine was ordered because of the newspaper’s publication of photographs of dead bodies at crime scenes, which were deemed to be a violation of the Organic Child and Adolescent Protection Law. The complaint against the newspaper was brought by the Ombudsperson’s Office.
 The ruling held that “while the law does not prohibit publication of such images, it requires that any publication in which they appear must come in a wrapping with a label warning that the publication contains printed materials, illustrations or photographs inappropriate for children and adolescents.”

450. The Commission is not unaware of the duty of special protection that States have with respect to children and adolescents. However, an authority’s invocation of that obligation of special protection and of the principle of the child’s best interest as grounds for restricting another Convention-protected right must be based on objective reasons that have a clearly identified relationship to those obligations and principles in each specific case. In addition, such restrictions must abide by a regulatory framework that has the safeguards necessary to ensure that no discretionary use is made of excessively broad categories and that, in all instances, the sanctions are strictly proportionate.

451. According to what was reported, on October 10 Councilman Nelson Urbina of the Carirubana Municipality was convicted of defaming [difamación e injurias] the mayor of that community. He was sentenced to three years in prison. The criminal case against him reportedly started in 2007, when the mayor filed a complaint in response to articles critical of his performance in office, which the town councilmen reportedly published in an editorial opinion piece. Urbina was taken to the Coro Prison in the state of Falcón, to serve his sentence.

452. Principle 10 of the Declaration of Principles of Freedom of Expression, which the IACHR approved in 2000, provides that: “[p]rivacy laws should not inhibit or restrict investigation and dissemination of information of public interest. The protection of a person’s reputation should only be guaranteed through civil sanctions in those cases in which the person offended is a public official, a public person or a private person who has voluntarily become involved in matters of public interest. In addition, in these cases, it must be proven that in disseminating the news, the social communicator had the specific intent to inflict harm, was fully aware that false news was disseminated, or acted with gross negligence in efforts to determine the truth or falsity of such news.”  Likewise, Principle 11 of this Declaration reads as follows: “[p]ublic officials are subject to greater scrutiny by society. Laws that penalize offensive expressions directed at public officials, generally known as “desacato laws,” restrict freedom of expression and the right to information.”
453. For its part, the Inter-American Court has addressed the issue of civil liability and wrote that civil penalties in matters involving freedom of expression must be proportional so that they do not have a chilling effect on that freedom, since “the fear of a civil penalty, considering the claim […] for a steep civil reparation, may be, in any case, equally or more intimidating and inhibiting for the exercise of freedom of expression than a criminal punishment, since  it has the potential to affect the personal and family life of an individual who accuses a public official, with the evident and very negative result of self-censorship both in the affected party and in other potential critics of the actions taken by a public official.”

6.
Access to information

454. When the topic of access to public information came up in the public hearings that the IACHR held in March and November 2012 on the situation of freedom of expression in Venezuela, the petitioners spoke about the difficulties that journalists have in getting access to information that the State has in its possession, and to government events and offices.
 They also made the point that Venezuela does not have a law on access to public information and expressed concern over a Supreme Court decision that would require journalists to explain why they were requesting public information and how they planned to use the information they were seeking.
 The State, for its part, said that these limitations were legitimate; that journalists cannot be provided with every piece of information they ask for. It also argued that not every media outlet can be accommodated at every event, and access to information is guaranteed because Venezuela has public radio and television and official press releases are issued following government events and are accessible to everyone.

455. The IACHR received information concerning a petition filed with the Constitutional Chamber of the Supreme Court seeking nullification of the Internal Rules of Procedure and Debate of the National Assembly. The petition was filed by journalist organizations when amendments were introduced in December 2010 under which the National Assembly’s Fundación Televisor would be the only one authorized to be present for legislative sessions and provide the signal to private broadcasters.

456. According to the information received, in 2012 various amparo petitions were brought by members of civil society in connection with requests for information filed with government agencies and never answered. In this connection, on March 16 a petition seeking constitutional relief for failure to answer a request for information filed with Petróleos de Venezuela concerning alleged oil spills in 2010 and 2011, was declared inadmissible by the Capital Region’s Sixth Superior Contentious-Administrative Law Court.
 Likewise, on May 23, the Constitutional Chamber of the Supreme Court dismissed a petition for amparo relief that was based on the fact that a request filed with the Ministry of the People’s Power for Women and Gender Equality seeking information on plans to treat and prevent violence against women went unanswered.
 On June 5, the Constitutional Chamber dismissed a petition seeking amparo relief where the petitioner wanted information turned over on the amount that the Ministry of the People’s Power for Communications and Information had spent on government advertising.
 On June 18, a petition seeking amparo relief because the Ministry of the People’s Power for Heath had failed to answer a request seeking information on the importation, preservation and distribution of medications from Cuba, was also dismissed by the Constitutional Chamber.
 In all these cases, the court held that the petition seeking amparo relief was not the proper avenue to pursue to request access to public information.

457. According to reports received, on August 6 journalists from private media outlets were excluded from a Chávez campaign event in Guacara, Carabobo state.  According to what was reported, the journalists had their credentials taken away and were told that they could not get into the event because it was being broadcast via the National Public Media System.

458. On October 2, the Second Contentious-Administrative Law Court handed down a decision blocking access to crime figures for 2008, 2009, 2010 and the first half of 2011.  According to what was reported, the Court held that the Laboratory, Criminal and Forensic Investigation Corps (CICPC) does not have the authority to release that information to the public.  The Court concluded that while the CICPC Law provides that one of this institution’s functions is to prepare statistics on crime, “there is nothing to suggest that one of the CICPC’s functions is to provide that information to private parties.”

459. On October 23, the Second Contentious-Administrative Law Court reportedly agreed to hear the petition that Espacio Público filed against the National Telecommunications Commission (CONATEL) for refusal to provide information. In a request dated April 30, 2012, Espacio Público had allegedly requested information concerning the proceedings prescribed under the Law on Social Responsibility in Radio, Television and Electronic Media (Resorte law) for administrative sanctions, and a list of the persons or organizations that pay taxes, rates and contributions under the Organic Telecommunications Act, and other information. As of the date of this report, the court had not yet issued its decision on the merits. It had asked CONTAEL to issue a report explaining the reasons for the delay in handing over the information.

460. With regard to access to information, the State asserted that the issue had been “sufficiently explained in the hearings and memoranda presented since 2003.”
 At the hearing on the right to freedom of expression in Venezuela held at the IACHR on March 27, 2012, the petitioners argued, among other things, that only those media outlets in Venezuela that are part of the State and very few private media outlets are able to participate in press conferences and are granted access to information in the power of the Government. In their view, these limitations on the right to access to public information constitute a pattern of restrictions that characterizes a State policy. In this regard, the representative of the State maintained that, “every time there is a public ceremony, a press release is issued about what is taking place. It is also broadcast by State media and television stations, so that anyone who wishes to be informed of these public ceremonies in the most sufficient, complete, and total manner can redistribute it and even rebroadcast what airs on the public networks. And they do this, in fact, and the public system, which is very limited, has also in fact re-broadcast content from private media, and thus in this sense, there is no restriction of information.”
 At the hearing held on November 1, 2012, the petitioners again raised the absence of institutional mechanisms to guarantee the right to public information in Venezuela. The State’s representative held that “The Inter-American Convention on Human Rights itself says that there is a set of circumstances under which, for the security of the State, among other reasons, information can be restricted. It is not—in no State in the world is there a situation in which information requested by a journalist must necessarily be surrendered.”

461. Principle 4 of the IACHR’s Declaration of Principles of Freedom of Expression provides that “[a]ccess to information held by the state is a fundamental right of every individual. States have the obligation to guarantee the full exercise of this right. This principle allows only exceptional limitations that must be previously established by law in case of a real and imminent danger that threatens national security in democratic societies.” 
7.
Other related developments

462. The IACHR received information to the effect that the authorities have shut down a number of radio and television stations for noncompliance with or violation of the established regulations. The IACHR is asking the authorities to meticulously apply the rules of due process given the impact that the enforcement of sanctions can have on the exercise of freedom of expression. According to the information received, between November and December 2011, the National Telecommunications Council (CONATEL) allegedly shut down at least 11 radio stations. In a number of these cases, the broadcasting equipment and materials used in broadcasting were also seized. CONATEL claimed that the stations were shut down because they were operating illegally.
 The IACHR was told that on orders from CONATEL, agents of the Venezuelan National Guard took over four radio stations in the state of Monagas on March 30, 2012 claiming that they were “enforcing an administrative penalty” because the radio stations in question were “allegedly broadcasting on a frequency without having the necessary permit and concession.” The authorities suspended the radio stations’ broadcasting and their equipment and materials were confiscated. One of the affected radio stations is Caicareña 100.5 FM, owned by the brother of the governor of Monagas.  The other stations shut down that day were Venezuela Olímpica 97.9 FM, Única 104.9 FM and Líder 100.7 FM. Caicareña was allegedly shut down by force, and at least one person was injured. CONATEL announced that two of its employees had been injured during the operation.
 The Venezuelan Broadcasting Chamber supported the shutdown of the “clandestine” stations.

463. In this respect, the State indicated that the aforementioned situation “refers to the shutdown of several radio and television stations by the competent authorities. We responded to the Commission about this at the proper time; they are stations that were operating without the proper authorization from CONATEL.”

C. Guarantees for judicial independence, due process of law, and effective access to justice
464. The Commission has stated on multiple occasions that the observance of rights and freedoms in a democratic system requires a juridical and institutional order, in which the law takes precedence over the will of the governing, and in which the courts scrutinize the constitutionality and legality of government acts; in other words, it presupposes respect for the rule of law.

465. The Venezuelan State has said that the Constitution of the Bolivarian Republic of Venezuela provides the mechanisms necessary to ensure the independence of the branches of government.  Specifically, Title IV, “Public Power,” establishes the independence of the country’s branches of government; in the rationale section, it sets forth the principle of restrictive competence, whereby those agencies that wield public power may only perform those functions that the Constitution and the law expressly assigns to them.

466. Using the Venezuelan Constitution as its frame of reference, in its 2009 report the Commission examined – and again examines in this chapter – whether sufficient guarantees are in place to ensure the judicial branch’s independence from the political branches of government in Venezuela.

467. The Inter-American Court has emphasized that one of the main purposes of the separation of powers is to guarantee the independence of judges.
 An independent judicial branch is vital in overseeing the constitutionality of the actions taken by the other branches of government and in its role as the branch of government charged with administering justice.

468. The Commission has devoted particular attention to the administration of justice in Venezuela, particularly in its 2009 report on Democracy and Human Rights in Venezuela, the Follow-up Report on its 2003 report on Venezuela, the reports included under Chapter IV of its Annual Reports, the hearings held during its sessions, and the cases submitted to the Inter-American Court.
 Through these mechanisms the Commission has expressed its concern over issues affecting the independence and impartiality of the judicial branch, particularly the high percentage of judges and prosecutors who are provisional appointees and the failure to comply with some legal and constitutional procedures when appointing and removing judges and prosecutors. The Commission has also received reports on the executive branch’s alleged interference in court rulings.

469. In April 2012, the IACHR became aware of statements made by
 the former president of the Criminal Cassation Chamber of the Supreme Court of Justice, Eladio Aponte Aponte,
 in which he referred to the workings of the judicial branch in Venezuela and said that while he had served in the judiciary he would receive instructions from senior government officials on decisions in cases under his cognizance.

470. On April 24, 2012, the National Assembly adopted a “decision on redress for the dignity of the Venezuelan people for the nefarious remarks made by the erstwhile judge.”
  For his part, the Prosecutor General, Luisa Ortega Díaz, announced that the Public Prosecution Service would not open an investigation into the irregularities described by Mr. Aponte as it was a charge made in the media and an investigation could not be opened “because of sensational facts publicly reported in the media.”
 

471. The Inter-American Commission has held that the guarantees necessary to ensure correct and independent operation of the judicial branch include the mechanisms whereby judges are appointed, the tenure they enjoy in their positions, and their proper professional preparation. Another guarantee that the courts are autonomous from the other branches of government is that they are free from influence, threats or interference, whatever the source.

472. As indicated in the Report on Democracy and Human Rights in Venezuela,
 the Commission learned that during 2011
 the appointment of provisional, temporary and interim judges continued and most of these appointments have been justified by establishing a permanent state of emergency. While the various resolutions appointing or transferring judges cite Articles 255 and 267
 of the Constitution of the Bolivarian Republic of Venezuela and the final part of Article 20 of the Organic Law of the Supreme Court of Justice, appointments are being made based on “…the urgent need to cover vacancies arising in the nation’s various courts, in order to prevent the paralysis of judicial proceedings and after an examination of the candidates’ relevant credentials...”

473. As the Commission previously observed, the failure to follow the procedures prescribed in the Constitution and the law for judicial appointments and the vacuum in the law as regards the categories of judges exposes these officials to possible undue pressure in the exercise of the important function they perform and thus pose a serious threat to the independence of Venezuela’s judiciary.
  The Commission has also identified another issue that undermines judicial independence: the mechanism whereby judges’ appointments can be revoked. A significant number of judges have been removed from the bench by that method, which means that the terms of the Constitution and the corresponding administrative proceedings have not been observed.

474. The Inter-American Court has held that the condition sine qua non for the independence of the judiciary is, in addition to the appointment process, the tenure of judges in their seats on the bench.
 In this regard, the United Nations Basic Principles on the Independence of the Judiciary stipulate that “the term of office of judges […] shall be adequately secured by law” (Principle 11) and that “judges, whether appointed or elected, shall have guaranteed tenure until a mandatory retirement age or the expiry of their term of office, where such exists” (Principle 12).

475. As far back as 2009, in its report on Democracy and Human Rights in Venezuela, the IACHR observed that along with the guarantees of stability, a regime must be established for determining the responsibility of judges and prosecutors for those cases in which, by means of fair and correct proceedings, their poor performance can be determined.
  Here, the Commission recalls that in June 2009, the Code of Ethics for Venezuelan Judges was approved. This Code provided that the organs with disciplinary competence over judges would be the Judicial Disciplinary Tribunal and the Judicial Disciplinary Court.
 Nonetheless, the Commission reiterates its concern regarding the amendment of Article 61 of the Code of Ethics on August 23, 2010, providing that “[d]uring the investigation, and if deemed advisable for purposes of the investigation, the Judiciary Disciplinary Tribunal may order, on a precautionary basis, a judge’s provisional removal from the bench […].”
 As it indicated in Chapter IV of its 2010 Annual Report, the Commission considers that the possibility of removing a judge based on “advisability” as determined by the Judicial Disciplinary Tribunal could raise the issue of potential abuse of discretion and engender legal insecurity regarding the decisions adopted by this Tribunal.

476. The Commission has done a detailed analysis of the type of judges on the bench in 2012, based on the information available at the online portal of the Supreme Court of Justice of Venezuela (TSJ).
  However, the Supreme Court’s website did not provide that information in the case of 78 courts.
   So the Commission’s figures are based only on the information made available.  It found that of a total of 2002 courts, with 2,950 judges, only 775 are tenured judges; the others are temporary, interim,  or special alternates; the largest number are provisional judges most of whom are serving on the criminal bench.  In this regard, the State has indicated that 43% of Venezuelan judges are tenured judges, which means that they have passed the school of judges program and their competitive examinations, and thus enjoy job stability.  It also indicated that the remaining judges are provisional, alternate, and temporary judges.

477. As for the prosecutors with the Public Prosecutor’s Office, who are freely appointed and removed, the Commission has consistently pointed out that the provisional status of prosecutors and their resulting lack of job stability could translate into a lack of resolutions and a failure to follow-through and pursue certain lines of investigation in criminal inquiries and to meet deadlines in the investigative phase.
 The Commission believes that the provisional status of judges and prosecutors in Venezuela could have negative consequences for victims’ rights in criminal proceedings involving human rights violations.

478. In 2012, the Commission continued to receive information on provisional appointments of prosecutors.  Many provisional prosecutors were appointed in the period from October 10, 2011 to March 14, 2012.
  In 2012, the decisions through which the Public Prosecutor’s Office appointed various persons as prosecutors were published in the Official Gazette of the Bolivarian Republic of Venezuela; however, the notices did not explain the reasons for the appointments.

479. In addition to the importance of appropriate mechanisms for appointing judges, the right to an independent judiciary requires that the same principles or mechanisms apply to the appointment of prosecutors. Thus, the Commission has underscored the importance of a correctly implemented prosecutorial career service given the essential role that the Public Prosecutor’s Office plays in conducting criminal investigations, which means that the independence, impartiality, and suitability of prosecutors must be ensured so as to guarantee that investigations are effective and that the risk of impunity is eliminated, particularly in cases of human rights violations.

480. The Commission recalls that among the protections afforded under Article 8 of the American Convention (right to a fair trial) are certain requirements that must be observed to guarantee the independence of the officers of the court. In keeping with the jurisprudence of the European Court 
 and the United Nations Basic Principles on the Independence of the Judiciary,
 the Inter-American Court has held that States are required to ensure an adequate appointment process,
 freedom from outside pressure,
 and tenure in positions.

481. Based on these guarantees, the Commission observes that the stability of the officers of the court is one of the essential guarantees of due process of law protected under the American Convention. Thus, in accordance with the United Nations Basic Principles on the Independence of the Judiciary, all procedures for the adoption of disciplinary measures, suspension or removal shall be determined in accordance with established standards of judicial conduct.

482. In 2011, the IACHR underscored the State’s acknowledgement on the occasion of the Universal Periodic Review to the effect that 
We must continue to improve the promotion and protection of human rights through awareness-raising and training for the police, judges, prosecutors, and public defenders. We have therefore established or expanded the National School of Prosecutors, the National School of the Judiciary and the National Experimental University for Security Services, all of which include human rights as a cross-cutting theme in their curricula to ensure these rights are effectively realized.

483. On December 7, 2011, the Working Group of the United Nations Human Rights Council published its report, which contained 97 recommendations to the Venezuelan State.
  In February 2012, the State submitted its observations and rejected 52 of the recommendations, including those on ensuring the independence of the judiciary in Venezuela.

Removal and persecution of judges with political connotations
484. In its 2009 Report on Democracy and Human Rights in Venezuela, the Commission examined the situation of various judges who were removed from the bench after adopting decisions that affected the government’s interests. Available public information indicated political interference in the decision to remove them.
  In addition, the IACHR has given follow-up this situation in its annual reports.

485. In 2012, the Commission continued to receive information on the 31st Judge of the Court of Preliminary Proceedings of the Caracas Metropolitan Area, María Lourdes Afiuni Mora, who on December 10, 2009, decided to replace the detention measure against citizen Elegio Cedeño with a less onerous precautionary measure,
 since by that time he had already been held in pre-trial detention for over two years (more than the maximum preventive detention of two years  allowed under the Organic Code of Criminal Procedure).
 Judge Afiuni Mora based her decision on Opinion No. 10/2009 (Venezuela) of the UN Human Rights Council’s Working Group on Arbitrary Detention, dated September 1, 2009. In that opinion, the Working Group on Arbitrary Detention declared that Mr. Cedeño’s incarceration was arbitrary based on his extended period of preventive detention.

486. As the Commission observed in the Report on Democracy and Human Rights in Venezuela and as the United Nations Working Group on Arbitrary Detention pointed out in its opinion of September 3, 2010, Judge Afiuni was arrested along with bailiffs Rafael Rondón and Carlos Lotuffo at the offices of the court, minutes after issuing her decision.  The arrests were made by agents with the Public Security Police Force, part of the Directorate of Intelligence and Prevention Services (DISIP, now called SEBIN).  The arresting officers did not state the cause for the arrest and did not disclose what authority had ordered the arrest, nor did they show an arrest warrant.
 The following day, speaking in a national radio and television broadcast, the President of the Republic, Hugo Chávez, branded the judge a “bandit” and said the following: “I call for toughness against this judge, I even told the president of the Supreme Court [of Justice, Luisa Estela Morales], and I tell the National Assembly: a law must be passed because a judge who frees a bandit is much worse than the bandit himself. It is infinitely more serious than an assassination; therefore, we must apply the maximum penalty against this judge and against others who do this.  I call for thirty years in prison in the name of the dignity of the country.”
 On December 11, 2009, the day after her arrest, Judge Afiuni was advised of the arrest warrant, which noted the commission of irregularities that allowed Mr. Cedeño’s release.
  

487. At the IACHR’s request and taking into account the threats against the judge, on December 10, 2010 the Inter-American Court of Human Rights ordered urgent measures.  In his order, the President of the Inter-American Court called upon the Venezuelan State to: 1) adopt, immediately, the measures necessary to guarantee the life and physical, psychiatric, and moral integrity of Ms. María Lourdes Afiuni and that it inform the Court, by December 20, 2010, of the measures adopted; 2) adopt the measures necessary for Ms. Afiuni to be located in a place of detention that is adequate to her specific circumstances in light of the position she held as a criminal judge, particularly through granting full guarantees of security while not affecting her right to gain access to relatives and visitors, her attorneys, and the doctors who come examine her, under the terms of Considering clause 12; and, 3) In the event that Ms. Afiuni needs specialized medical attention and without prejudice to the care that can be provided by doctors who form part of State institutions, [...] to make the necessary provisions for Ms. Afiuni to be attended to by doctors of her choosing.

488. Since February 2011 Judge Afiuni has been under house arrest, where she was taken after undergoing emergency surgery.
  On March 2, 2011, the Inter-American Court decided to lift the urgent measures ordered.  This was done after receiving information that the 26th Court of First Instance in and for Caracas considered accepting the recommendations and ordered Ms. Afiuni to be placed under house arrest, and that the operation that Judge Afiuni underwent was performed, among others, by a physician whom she trusted.

489. As for the criminal proceeding against Judge Afiuni, according to information known to the public Judge Afiuni sought the protection of Article 350 of the Constitution, which provides that “the people of Venezuela, true to their republican tradition and their struggle for independence, peace and freedom, shall disown any regime, legislation, or authority that violates democratic values, principles, and guarantees or encroaches upon human rights” and decided not to participate in the trial being conducted against her.
  According to the information received, on December 13, 2011, Judge Paredes decided to extend Judge Afiuni’s house arrest by another two years.

490. In March 2012, the judge's defense attorneys, José Amalio Graterol and Thelma Fernández, denounced to the media that they were receiving threats, allegedly from officials of the Public Prosecution Service and the judiciary. In his statements, Mr. Graterol claimed to have received a warning that “something evil was being cooked up against him at the Public Prosecution Service, such as the planting of drugs or firearms, in order to deprive him of his liberty and prevent the Afiuni case from moving forward.”
 

491. On June 4, 2012, Mr. Graterol was arrested at the seat of the Criminal Judicial Circuit of Vargas State where he was providing legal representation for a man accused in the Fourth Trial Court of that Circuit. The information available indicates that the lawyer had refused to hold a trial without his client present.  According to statements from the Attorney General, Luisa Ortega Díaz, Mr. Graterol was arrested because “he sought to avoid the conviction” of his client and attempted to obstruct justice with “dilatory tactics.”
 Various national and international NGOs spoke out, condemning the incident and demanding Mr. Graterol’s release.
 

492. On June 8, the Vargas First Court of Control decided to proceed against Mr. Graterol for the crime of “obstruction of justice” as recognized at Article 110 of the Judicial Branch Organizational Law. At the arraignment hearing, the Court granted him release on bail with instructions to appear every 15 days and prohibited him from leaving the country and talking to the media about cases in which he was involved in the State of Vargas.
 A release order was issued on June 12 and Mr. Graterol was freed.
  On December 18, 2012, the Third Trial Judge of the Vargas Judicial Circuit sentenced Judge María Lourdes Afiuni’s attorney, José Amalio Graterol, to six months in prison for the crime of “obstruction of justice.”

493. In addition, despite the fact that more than three years have passed since the pre-trial detention of Judge Afiuni was ordered, the judicial proceedings continue without a final decision adopted on her situation. In this connection, in August 2012, the United Nations Secretary-General, Ban Ki-moon, referred in the “Report on reprisals against persons who cooperate with the United Nations in the field of human rights” to the situation of Judge Afiuni. In particular, he expressed concern that “after two years of pre-trial detention, at the request of the Public Prosecution Service, Judge Afiuni was given another two years under house arrest.” 

494. On September 16, 2012, it was learned that over 20 shots had been fired at the building in which Judge Afiuni is being held, presumably from a rifle.
 The property and specific premises where Judge Afiuni is being held did not sustain much in the way of damage, unlike the apartment one floor up, where a number of shots came through the window.

495. With respect to the Judge Afiuni proceeding, the State reported that this involves a case of “prevarication” that has been delayed 

because Dr. Afiuni has for two years refused to appear at the hearings and, until the reform of the  Organic Code of Criminal Procedure of July 15, 2012, our criminal procedure system prohibited the conduct of a public hearing without the presence of the person being charged.  With the new reform, the hearing can be conducted with the presence of the defense for the person being charged, so that this case can now move forward.

496. The Commission reiterates that the case of Judge Afiuni sends a strong signal to Venezuelan society and to the remaining judges that the judicial branch is not free to adopt decisions contrary to the interests of the government,
 since by doing so they run the risk of being removed from their positions, prosecuted and being subjected to sanctions.

Situation of the alleged political prisoners
497. In its follow-up of the situation of the alleged political prisoners, that are purportedly persons known for their personal criticisms or who have served in government where they have taken measures not to the liking of the Executive Branch ,
 the IACHR received information to the effect that in Venezuela imprisonment for political reasons would remain a repressive tool of the State.  In addition, allegad political prisoners tend to be labeled, even on nationwide presidential broadcasts, as “criminals”, “murderers”, “corrupt” or “terrorists” and, therefore, the treatment they have received at the hands of the authorities is discriminatory treatment in the eyes of the law.  The reports indicate that following protests, strikes and petitions underpinned by international pressure, political prisoners are set free on conditional release or paroled; they continue to face criminal prosecution, which affects the work that many such prisoners do in the social organizations of which they are members.
  

498. La Foundation for Due Process (Fundación para el Debido Proceso-Fundepro) has reported that “there have been 173 prisoners for political reasons in Venezuela in the past 13 years, 14 of which remain behind bars [
], however, there is a significant number with alternative measures […] and that seems to dilute the number of political prisoners”
.

499. The information suggests that the detentions of alleged political prisoners are arbitrary, effected without any arrest warrant signed by a judge and that the majority of such prisoners are victims of the same human rights violations, such as: violations of the right to personal liberty and security, the right to humane treatment, the right to access to an independent and impartial court and to be brought before a court without delay, the right to equal protection, the right to an impartial and objective prosecutor; the right to be informed of the reasons for one’s arrest, and the right to an effective defense.
 It has also been reported that a particular group of magistrates and prosecutors has been identified who repeatedly participate in the cases brought against these alleged political prisoners. One of these is, for example, Magistrate Eladio Ramón Aponte Aponte
.

500. In this regard, the State has indicated that “there were some political prisoners, but political prisoners are understood as those who are detained for an extended period of time without a trial. That does not happen in this country.”  Regarding the alleged existence of political exiles, the State responded that they do not exist in Venezuela but there are some politicians accused of corruption in the courts who “decided to flee the country, to seek political asylum in other countries, and have been accepted by some governments.”
 

Reform of the Organic Code of Criminal Procedure 

501. Amendments to the Venezuelan Code of Criminal Procedure were adopted in 2012. The reform was enacted by Executive Decree 9.042 with the rank, value, and force of law, based on the “Law Authorizing the President of the Republic to the Issue Decrees with the Rank, Value, and Force of Law on Delegated Matters,” published in Special Official Gazette of the Bolivarian Republic of Venezuela No. 6.009 of December 17, 2010, known as the "Enabling Law.”
 In a decision of June 15, 2012, the Constitutional Chamber of the Supreme Court of Justice ruled that the “organizational aspect” of the Decree was constitutional. The decision was published in Special Official Gazette No. 6.078, of June 15, 2012.

502. A number of organizations have complained that the amendments introduce significant changes with respect to the due process guarantees under the code of criminal procedure.  For example, the victim’s right to a hearing by the court before the latter delivers any decision that either closes the case or conditionally suspends it is eliminated.
  They indicated that even though the victims’ right to be informed of the progress of the proceedings and the outcome is recognized, it must be at the victim’s request; the Judiciary is not required to inform a victim automatically, which limits the right of access to justice.
  Likewise, victims may no longer assign a human rights organization to represent their rights; instead, such right of representation may only be assigned to the Ombudsperson’s Office or the Public Prosecutor’s Office,
 thereby limiting the role that nongovernmental organizations play in representing victims’ interests.
  This new Code has also eliminated any possibility that organizations might file complaints accusing State agents of human rights violations.

503. Furthermore, the new Organic Code of Criminal Procedure has limited the rights of the accused, as they no longer have any opportunity of contacting a legal aid society to report their detention and denounce violations of their human rights.  The right not to be tried in absentia has also been eliminated.
  This could put persons deprived of their liberty in an even worse predicament, since their appearance in court, accompanied by defense counsel, is no longer a condition precedent for trial, since the State can now proceed to try them in absentia with the defense counsel that the State assigns.
 

504. In this regard, in its observations regarding the Draft Report on the General Situation of Human Rights in the Bolivarian Republic of Venezuela for the year 2012, the State indicated that under the new Code the absence of the accused will not be an obstacle suspending the trial as happened under the old Code, since defense counsel can now represent the accused and guarantee due process.  It added that the new COPP effectively ensures citizens’ right to a defense and will in the short term eliminate procedural delays, helping to relieve overcrowing in the prisons.  

505. Furthermore, the new Organic Code of Criminal Procedure is said to add still more exceptions to the principle requiring that criminal proceedings be public in nature.  One of the new exceptions that would allow the court to close the proceedings to the public is “[a]ny other circumstance that, in the judge’s opinion, might be disruptive to the normal course of the trial proceedings.”
 This exception could lead to a violation of Article 8(5) of the American Convention.  The new Organic Code of Criminal Procedure would eliminate jurors in criminal trials and allow courts to order the definitive confiscation of the property of the person standing trial, even in the absence of a conviction,
 which in practice could be a violation of the principle of presumption of innocence recognized in Article 8(2) of the American Convention.
 
506. The State indicated that the COPP was reformed because the old Code was not adapted to the current Constitution of the Bolivarian Republic of Venezuela, and this produced lengthy procedural delays.  Regarding the “lay judges,” it maintained that “they caused delays in the criminal proceedings. This model failed because those who were selected always made excuses and did not appear at trial.” The State indicated that since the reform, the Supreme Court of Justice is responsible for forming the municipal courts of first instance that will have oversight functions with jurisdiction over less serious crimes and an expedited procedure depending on the gravity of the case.
 
507. The 2012 COPP gives the courts more time in which to grant or deny sentences that are non-custodial alternatives to incarceration in the case of those already sentenced, and stiffens the preconditions that must be met to grant a non-custodial alternative to imprisonment.

508. Here the Commission is reminded of an observation first made in its 2009 Report:
 in Venezuela, both the constitutional provision and the delegating law have failed to set the limits necessary to serve as a real check on the executive branch’s legislative authority and there is no mechanism to enable a genuine system of checks and balances to operate among the three branches of government and thereby ensure that human rights are respected and enforced.  By permitting delegations of overly-broad legislative authority, which may even include criminal matters, the principle of legality that must be observed in order to impose any limitations on human rights, is weakened.

509. Finally, the IACHR recalls that in Advisory Opinion OC-6/86, the Inter-American Court of Human Rights wrote that 
the word "laws" would not make sense without reference to the concept that such rights cannot be restricted at the sole discretion of governmental authorities. To affirm otherwise would be to recognize in those who govern virtually absolute power over their subjects. On the other hand, the word "laws" acquires all of its logical and historical meaning if it is regarded as a requirement of the necessary restriction of governmental interference in the area of individual rights and freedoms. The Court concludes that the word "laws," used in Article 30, can have no other meaning than that of formal law, that is, a legal norm passed by the legislature and promulgated by the Executive Branch, pursuant to the procedure set out in the domestic law of each State.

III.
ANALYSIS OF THE SITUATION OF ECONOMIC, SOCIAL AND CULTURAL RIGHTS

510. In its 2009 Report on Democracy and Human Rights in Venezuela, the Commission analyzed the legal framework for protection of economic, social, and cultural rights in Venezuela as well as the status of such rights, taking particular account of poverty, education, and health indicators, in the light of the American Convention on Human Rights, the San Salvador Protocol and the Inter-American Democratic Charter. Within that legal framework of protection for economic, social and cultural rights, the Commission gave particular consideration to the protection of the rights of indigenous peoples and trade union rights.

511. On February 6, 2012, Venezuela explained its humanistic alternative development model to the United Nations (UN), which it said had transformed Venezuela into the least unequal country in Latin America according to the Economic Commission for Latin America and the Caribbean (ECLAC).
  The president of the National Institute of Statistics (INE) announced that Venezuela was on track to achieve the Millennium Development Goals before 2015, having wiped out extreme poverty
 and hunger and having achieved gender equality, access to drinking water and sanitation, and other goals.
  He explained that the social policy was aimed at repaying the historical social debt and achieving massive and accelerated social inclusion through the “social missions.”  Their main objective is to serve the needs of those living in poverty by providing assistance in such areas as health, food, education, housing, social security, labor, social development, culture, communications, science and technology.

512. The Venezuelan State also told the United Nations that in 2012, Venezuela is launching a related social policy strategy under which specific groups in society will receive monetary assistance.  One such program is the “Sons of Venezuela” Mission, which targets households living in extreme poverty with children under the age of 18, family members with disabilities -where there is no age limit-, as well as pregnant women.  It also said that the “Higher Love” Mission would be launched for women over the age of 55 and men over the age of 60 who live in extreme poverty and are not receiving Social Security pensions (IVSS).

513. During the Commission’s 146th session, a hearing was held at the State’s request on the general human rights situation. There, the State explained what had been accomplished, particularly with respect to the exercise of economic, social and cultural rights.  The State provided information on what it had accomplished with respect to the United Nations’ Millennium Development Goals, described the improvements effected by the Government and underscored the fact that the social and economic policy pursued by the Bolivarian Government had enabled further progress toward those goals.

514. The IACHR received information to the effect that unemployment was down in Venezuela.  The National Institute of Statistics (INE) reported that the number of persons employed in the formal sector of the economy rose by 188,498, from 56.3% in November 2011 to 57.5% for the same period in 2012.  The number of those employed in the informal sector, which includes those working in businesses with fewer than five employees, domestics, the nonprofessional self-employed, had reportedly dropped by 119,308 persons over the year, going from 43.7% in November 2011 to 42.5% in November 2012. 
 
515. According to INE representatives, the increase that the Venezuelan economy is said to be on the rise “because of the new uses to which oil revenues are being put, in productive investment, social missions in health, food, education, social protection, housing and others that enable members of the worker class to contribute their work to national development.”
  The IACHR has learned of the Venezuelan Government’s Missions to address various issues, like the food crisis, the aging, poverty and social security, unemployment, indigenous peoples, children and adolescents, education and housing. 
  
516. For its part, in its report on Social Conflict in Venezuela 2012, the Venezuelan Observatory on Social Conflict (Observatorio Venezolano de Conflictividad Social [OVCS]) spotlighted the 15 daily protests nationwide in 2012.  According to the study, the protests are demanding the following:  1) labor rights, 2,256 (41.15%); 2) decent housing, 1,874 (34.17%); 3) citizen security, rights of persons deprived of liberty, political participation and the right to justice, a total of 1,124 (20.49%), and 4) educational demands, 229 (4.17%).  It also highlighted the frequency of protests in the last quarter of 2012 and reiterated the need to establish comprehensive public policies from a human rights perspective, in order to ensure the full development of Venezuelan society.  It also observed the prompt and effective response to the community’s demands must be a priority for the various government offices. 
 
517. Based on the information received and on the recommendations made by the Human Rights Council of the UN as a result of the Universal Periodic Review (which in the field of ESCR have been mostly accepted by the State,) the Commission continues analizing the situation and acknowledges and appreciates the progress made in the area of economic, social and cultural rights through policies and measures designed to correct the problems plaguing broads sectors of the Venezuelan population as well as the progress that Venezuela has made in instituting laws that protect and guarantee these rights.  The priority that the State assigns to these measures is essential in guaranteeing a decent life for the Venezuelan population and an important basis for preserving democratic stability.

518. On the other hand, the Commission is compelled to point out that Venezuela has not yet completed its ratification of the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador), an instrument in which the States parties undertake   to adopt the necessary measures, to the extent allowed by their available resources, and taking into account their degree of development, for the purpose of achieving progressively and pursuant to their internal legislations, the full observance of the economic, social and cultural rights.
  Venezuela signed the Protocol of San Salvador on January 27, 1989; it was then discussed and approved by the Venezuelan National Assembly in March 2005, and published in the Official Gazette of the Bolivarian Republic of Venezuela on May 23, 2005, under number 38,192.  However, the State has not yet ratified the Protocol and deposited the instrument of ratification with the Organization of American States.  Therefore, the IACHR is calling upon the Venezuelan State to complete its ratification of the Protocol of San Salvador.

IV.
COMPLIANCE WITH THE DECISIONS OF THE IACHR
519. In October 2011, Venezuela appeared before the United Nations to undergo its Universal Periodic Review, and on December 7, 2011, the Working Group of the United Nations Human Rights Council published its report, which contained 97 recommendations to the Venezuelan State.
  In February 2012, the State submitted its observations and rejected 52 of the recommendations, including those on compliance with its international obligations and implementation of the recommendations and decisions of international and regional systems for protection of human rights.
  

520. In the framework of the hearing held during the 144th session on “Venezuela's Compliance with International Obligations of the American Convention”, the State's representative announced that Venezuela would not implement the recommendations of the IACHR and the judgments handed down by the Inter-American Court because the Supreme Court of Justice (TSJ) had pronounced on them and it had been determined that they ran contrary to the Constitution.
  In that connection, he questioned the way in which the Commission acted with regard to the system of individual cases and petitions and reiterated that the IACHR was "biased" against his country.  He said that time and again Venezuela had denounced the Commission's "lack of objectivity" before the Committee on Juridical and Political Affairs of the Permanent Council of the OAS, without a "positive result" and he announced that he might formalize the denunciation of the American Convention.
 

521. On May 24, 2012, the European Parliament issued a resolution concerning Venezuela’s possible withdrawal from the IACHR in which it deplored the decisions of the Venezuelan legislature and judiciary to support President Chávez’s attempt to withdraw from the IACHR, which highlight the country’s non-compliance with the principle of the separation of powers and the absolute submission of the legislature and judiciary to the political decisions of the President.

522. On September 10, 2012, the Secretary General of the OAS received the formal notice of denunciation of the American Convention by the Bolivarian Republic of Venezuela.
  In a note dated September 6, 2012, from the Ministry of Foreign Affairs to the OAS Secretary General, the Venezuelan Foreign Ministry, communicated to the Secretary General:

the sovereign decision of the Bolivarian Republic of Venezuela to denounce the American Convention on Human Rights. Therefore, in keeping with the provisions of Article 78 thereof, I would greatly appreciate it if you would consider this note a Notice of Denunciation, so that, at the conclusion of the term established in that article, its international effects and the competence of its organs--the Inter-American Commission on Human Rights as well as the Inter-American Court of Human Rights--shall cease insofar as our country is concerned.
 

523. On September 11, 2012, the United Nations High Commissioner for Human Rights energetically urged Venezuela to reconsider its decision to withdraw from the American Convention on Human Rights and warned that it could be a serious setback for human rights protection in Venezuela and the region as a whole.
  For its part, Amnesty International observed that Venezuela’s decision to denounce the American Convention is an affront to the victims of human rights violations and to future generations of Venezuelans.

524. On September 12, 2012, the IACHR issued a press release in which it regretted Venezuela's decision and expressed concern about the effects of the decision on the country's inhabitants. The IACHR also said that, despite the denunciation, the Venezuelan state, as a member state of the OAS, will continue to be subject to the Commission’s jurisdiction and be bound by the obligations established in the OAS Charter and the American Declaration.
  

V. SITUATION OF GROUPS OR COLECTIVITIES IN SITUATIONS OF VULNERABILITY
A. Indigenous Peoples

525. The Commission has monitored the situation of indigenous peoples in Venezuela with special concern.  In that regard, the IACHR has received information that illegal mining is seriously impairing the right of indigenous peoples to peaceful enjoyment of their ancestral lands. Despite the fact that this activity has been prohibited by law, in the form of Decree 8413 of 2011, available information suggests that the law is flouted in practice and that even agents of the state, among them members of the armed forces, are reportedly involved in illegal mining for personal profit. According to a number of testimonies, members of the military demand payment of a so-called “vaccine” (around 30 grams of gold per week) and “use military uniforms and weapons to commit injustices against indigenous peoples.” Similar acts have been reported by civil society organizations.
 

526. Likewise, with regard to the second situation, concretely the Office of the Rapporteur has received troubling information regarding the persecution suffered by Sabino Romero, chief of the Yukpa indigenous people located in Sierra de Perijá, who has received death threats and been arrested on multiple occasions as a result of his fight to protect the ancestral lands. On this point, the State reported that “the inquiries with respect to complaints of the alleged presence of contract killers in the area” had been initiated.
 Information was also received about the murder of members of the Yukpa people for opposing the occupation of their land by “cattle farmers and smallholders” supported by state authorities, including the alleged killing of Wilfrido Romero de Shuata-Toromo on April 16, 2012.  More recently, the Rapporteurship was advised that members of various Yukpa indigenous communities had asked the government to intervene in the conflict brought about by the demarcation of land in the Sierra de Perijá, in southern reaches of Zulia state.
  In this regard, the State reported that the territories of the Yukpa people are being demarcated and “they are being given collective title to their lands.”
  
527. On March 4th, 2013 the  IACHR received press information which establishes that: 

approximately at 7:00 p.m. [of the Sunday, March 3, 2013] Sabino Romero, yukpa Chief, was murdered on the road of the Tukuko, parish Liberty, Municipality Machiques de Perijá, Zulia State. While the authorities determine the causes of the event, it transpired that the Chief Sabino Romero was killed by two persons wearing hoods, on motorcycles, who intercepted the unit where the indigenous leader was being transferred and shot him a burst [...].  Apparently, the wife of Sabino Romero, Lucía Martínez de Romero was also injured.

528. In addition, the press release indicates that:

The Minister of Communication and Information, Ernesto Villegas, informed [on Monday 4 March 2013] that investigations into the death of the yukpa Chief Sabino Romero, in Zulia State, are underway. He explained that committees of the army, the Bolivarian National Guard (GNB) and the body of scientific research, criminal and Criminalistics (CICPC), were mobilized on Sunday night from Machiques to the area of the CSC to perform the expertise and necessary inquiries, according to the information supplied by the relatives of the deceased indigenous leader.  "The investigation is underway (...) We can not forward hypothesis about this reprehensible and repugnant fact from every point of view, but in general puts on the table the struggle for a fair distribution of land," he said. 

529. In late August 2012, information was received to the effect that in July, approximately 80 members of the Yanomami Community of Irotatheri, in the state of Amazonas, were massacred in early July, presumably by Brazilian prospectors.  The news was reported by a number of media outlets and denounced by several international organizations, based on a complaint that the Yanomami Horonami organization filed with the Office of the Superior Prosecutor and the Office of the Ombudsperson in Puerto Ayacucho, capital of Amazonas state, and also with the 52nd Brigade at the Military Garrison.  On August 29, 2012, the Ministry of the People’s Power for Communication and Information reported that the Amazonas State Superior Prosecutor’s Office commissioned the Deputy Director of Investigations in the Common Crimes Division of the Public Prosecutor’s Office and the Fourth Prosecutor of Amazonas to investigate the facts denounced.
  According to state authorities, the scene where the massacre was alleged to have occurred was visited and no evidence was found of any massacre.

530. On September 5, 2012, the IACHR issued a press release in which it urged the authorities to conduct a thorough investigation to conclusively determine what happened.
  In its press release, the IACHR took into account the official information on the investigation launched by the Public Prosecutor’s Office and the investigative measures taken at the site where the massacre is alleged to have occurred.  That same day, the IACHR requested information from Venezuela and Brazil (because of the alleged involvement of Brazilian nationals), pursuant to Article 41 of the American Convention.
531. Cultural Survival, one of the international organizations that denounced the events, subsequently withdrew its complaint.  The Commission has not received or found any information confirming the violent events said to have occurred in Irotatheri.
532. On the other hand, the Rapporteurship was gratified to receive information on the activities that the Venezuelan authorities have planned in connection with the rights of indigenous peoples, one of which is a forum on territorial demarcation, and activities that would emphasize the rights to education, political participation, and prior consultation.
  The Agencia Venezolana de Noticias [Venezuelan News Agency] reported that a seminar held in Caracas in October underscored the importance of territorial demarcation, following a process of prior consultations about the kinds of activities that might have some impact on indigenous peoples’ lands.
  In addition, the Venezuelan State reported that a series of actions to provide assistance in the area of health were carried out among indigenous communities as part of the “Misión Barrio Adentro” program, including checkups, sonograms, endoscopies, and dental and eye exams.
  The Rapporteurship is again urging that activities of this type always be conducted with unqualified observance of the indigenous peoples’ right of self-determination. 

533. The Rapporteurship also received specific information indicating that the demarcation of territories in the state of Amazonas has moved slowly, despite the domestic and international laws on the subject.  The Rapporteurship recalls that Venezuela has ratified ILO Convention 169, and has enacted domestic provisions pertaining to the demarcation of indigenous territories, including the 2005 Organic Law on Indigenous Peoples and Communities.  The Rapporteurship welcomes the ratification and adoption of these laws and underscores how important it is that they be enforced in practice so that indigenous peoples are able to exercise and enjoy their rights.
534. Finally, the Rapporteurship observes that the Indigenous Parliament of the Americas (Venezuelan Section) has conducted discussions and taken other steps to generate input for the Venezuelan Government’s next plan.
 The Rapporteurship stresses how important activities of this type are to ensure that the rights of indigenous peoples are taken seriously in the country’s public administration.
B. Persons deprived of liberty
535. Venezuela continues to be, by far, the country with the highest levels of violence in prisons in the region.  According to information received by the Commission at the hearing on the situation of persons deprived of liberty in Venezuela, held during the IACHR’s 146th session, 304 persons deprived of liberty died during the first half of 2012, and another 671 were injured in different acts of violence in prisons across Venezuela.  For the period between 1999 and 2012, the total death toll in Venezuelan prisons was 5,370; in that same period, another 15,131 were injured. 

536. At that hearing, the Commission learned information that the Venezuelan prisons were built to accommodate 16,539 inmates, but the actual prison population is 45,620, leaving a deficit of 29,081 beds.  Of the total prison population, 61% of the inmate population is either awaiting or standing trial, but has not been convicted.  

537. It was also noted that in 2012 numerous protests were staged in Venezuelan prisons:  31 hunger strikes, 20 incidents in which visitors were taken captive; 12 incidents of contempt of court; 6 incidents in which prison staff were taken hostage; 3 incidents in which prison personnel were barred from entering the premises, and one takeover of the female inmates’ wing.  These incidents were mainly triggered by procedural delays and demands for improved prison conditions. 

538. The IACHR obtained information indicating that members of the Bolivarian National Guard have been serving as bailiffs since June 12, 2012.  Bailiffs will no longer be in charge of inmates being held in court lockups while they are on duty in the courtroom.  It was reported that for the first few days this provision was in effect, which does not appear in the new COPP, the inmates were lined up nude in the Palace of Justice with the permission of the court authorities.

539. As for the violence in prisons, on January 2 the bodies of five inmates were discovered in the Centro Penitenciario de Occidente or “Santa Ana prison.”  The five inmates perished in attacks specifically targeted at them.  In its press release, the IACHR underscored that the State has an obligation to investigate on its own initiative and with due diligence, all deaths of persons under its custody and that these investigations “must not only aim to establish the material perpetrators of the crimes, but also the possible intellectual authors, and any degree of responsibility that the authorities might have, either by action or omission.”
 

540. The Venezuelan State informed the IACHR that the five inmates who perished in these events were shot to death, and had multiple bullet wounds.  It also reported that the Public Prosecutor’s Office had launched investigations by way of its Office of the Third Prosecutor for the Táchira State Judicial District.

541. Between April 27 and May 17 of this year, a security crisis erupted in the “El Paraíso” Re-education and Rehabilitation Home and Court Lockup, known as the “La Planta Prison” in downtown Caracas.  In the security crisis, inmates and the authorities exchanged fire on three different occasions: April 30, May 8 and May 17. At least two people died in these exchanges and seven were seriously injured.  The fact that the La Planta inmate population was armed, that the prison itself was overcrowded and located in a densely populated area of Caracas, precipitated a serious security crisis in the city that lasted over three weeks.  Given the gravity of these events, the IACHR issued a press release in which it again stressed the fact that the State must take measures to disarm the prison population and exercise effective controls over the entry of weapons into prisons in order to reduce prison violence and keep similar events from happening again.
  

542. Between January and August 2012, the number of deaths at Yare I prison rose to 19 and the number of wounded to 48.  On August 19, 2012, a riot broke out in the prison that left 25 dead and 45 injured.  These were troubling developments for the IACHR, which issued a press release in which it recalled that 
The State, as guarantor of the fundamental rights of the persons deprived of liberty, has the unavoidable legal duty to take concrete actions to ensure the rights to life and to humane treatment of prisoners, particularly measures to prevent and control outbreaks of violence in prisons. This obligation exists not only in relation to actions of the State itself, but also in relation to actions by third parties. The proper control by the authorities of the internal order in prisons is the necessary precondition to guarantee the human rights of persons deprived of their liberty. In this regard, States have a fundamental duty to ensure control and internal security of prisons and cannot in any way waive this inherent duty by limiting itself to the external custody of the prison’s perimeter.
 

543. The Commission also urged the Venezuelan State to investigate the violent events in Yare I prison, to punish those responsible and take measures to avoid a recurrence of similar events.  It recalled that the State has an obligation to investigate and punish those responsible for getting weapons and ammunition into the prison and into the hands of inmates.
 

544. Yare I houses some 3,150 inmates, although it was built to accommodate just 750.  In 2006, the Inter-American Court ordered provisional measures to protect the inmates at Yare I.

545. The IACHR learned that one of the so-called “pranes” or gang leaders, known as “El Niño Guerrero”, escaped from the Aragua Judicial Lockup or “Tocorón Prison.”  The inmates at the facility have been the beneficiaries of provisional measures ordered by the Inter-American Court back in 2010.  The escape exposes the fact that the State authorities are not exercising proper control at that institution.
546. The Centro Penitenciario de la Región Andina [Andean Region Penitentiary] (hereinafter “CEPRA”) in the Municipality of Sucre, Miranda state, houses 1,461 inmates, but has a capacity for 850.  Despite an occupancy rate of 171.88%, the entire facility has only 30 guards (15 per shift).  Between January and June 2012, 33 inmates were reportedly murdered in separate incidents of violence. In August of this year, the IACHR asked the Inter-American Court to order provisional measures for the inmates of CEPRA.  The Court ordered those provisional measures on September 6, 2012, and wrote the following:
The State must take the effective measures necessary to prevent the loss of life or injury of every person incarcerated in the Andean Region Penitentiary, and any other person inside that institution.

547. On September 17, 2012, it was learned that at least ten female inmates reportedly sustained buckshot wounds during a cell and body search at the Los Teques Women’s Rehabilitation Institute (hereinafter “INOF”).  The operation was said to have been conducted by male prison staff.  Relatives of the inmates complained that the female inmates were mistreated during the operation and that teargas was used.  The general coordinator of the NGO “Una Ventana a la Libertad”, Carlos Nieto, said that the body search included a vaginal examination of all the women inmates at the prison.

548. Regarding the situation of persons deprived of liberty, the State indicated that “the Venezuelan State has reported that we do not have the best prisons but we do not have the worst ones either.  The situation of Venezuelan prisons is exaggerated for political reasons.”  It also indicated that “no country in Latin America and the Caribbean could pass a human rights test in the penitentiary system, and referred to statements made by the Special Rapporteur on torture or cruel, inhuman, or degrading treatment. The Rapporteur indicated that “overcrowding and the conditions in prisons in Latin America are generally grim as a result of governments’ limited attention and investment in improving them” as well as the “tendency to punish everything and imprison large numbers of people.”

549. Given the foregoing considerations and the previous situations that the IACHR has examined involving imprisoned persons, the Commission is concerned that the most serious problem continues to be the control that gangs or mafias exercise inside the country’s prisons, led by gang leaders called “pranes”.  It is alarming that weapons, drugs and other illegal products are making their way into the prisons, and are directly related to the skyrocketing rates of violence recorded year after year in Venezuela’s prisons.  The Commission is struck not just by the number of weapons that inmates have in most Venezuelan prisons, but also by the fact that this is heavy weaponry and even explosives.  This kind of weaponry cannot be flowing into the prisons without the tolerance or acquiescence of the National Guard, the force charged with security outside the prisons.  The Commission, therefore, must again remind the State of its obligation to punish those authorities or third parties who are responsible for the flow of weaponry and other illegal materials into prisons. 

C. Lesbian, gay, trans, bisexual and intersex persons (LGTBI)

550. The Commission has received reports on the progress observed, mainly in the Ombudsperson’s Office, in encouraging respect for the human rights of lesbian, gay, trans, bisexual and intersex persons (LGTBI).  The IACHR is particularly encouraged by the campaigns that the Ombudsperson’s Office has waged in past years (especially in 2010 and 2011) in various parts of Venezuela in an effort to promote the rights of LGTBI persons.
 The IACHR learned that in 2010, the Ombudsperson, Gabriela Ramírez, did not discount the possibility that a marriage equality act could eventually be approved.
 

551. The Commission has also noted that civil society organizations have applauded the efforts of the Ombudsperson’s Office, which created a roundtable involving a number of organizations that advocate for the rights of LGTBI persons (July 2009), the work of the Ministry of the People’s Power for the Interior and Justice, which issued a directive that included provisions concerning equality for LGTBI persons who are on the police forces (November 2010), and other efforts.
  In this regard, in its response the State of Venezuela indicated that the Ombudsperson’s Office, together with the Venezuelan police forces, “are doing promotions to ensure respect” for the human rights of such persons.

552. In 2012, however, the IACHR received disturbing reports concerning murders, other acts of violence and discrimination committed against LGTBI persons in Venezuela, including complaints received from civil society organizations about incidents involving public officials.

553. Regarding acts of discrimination, in April 2012 the Commission learned that, during a public broadcast, Foreign Minister Nicolás Maduro used expressions that LGTBI social organizations in Venezuela interpreted as pejorative.
  In response to the reaction of those social organizations, the Foreign Minister publicly retracted his remarks.

554. As for acts of violence, the IACHR has received information concerning serious acts of police abuse against LGTBI persons, particularly trans women.  In April 2012, social organizations complained that Bolivarian National Guardsmen in the Sabana Grande sector of Caracas had, using “threats and insulting and discriminatory language, shoved and pushed a large number of lesbian, gay and trans youth to throw them out of local nightspots.”

555. In July 2012, organizations complained that members of the Chacao Police Force in Caracas verbally assaulted trans women who were working as sex workers or  in situation of prostitution, withdeath threats and pejorative remarks making reference to their sexual orientation and gender identity.
  The organizations argued that this violence is ongoing and has included physical assaults by public officials, even with toxic gas.

556. On October 25 and 26, 2012, human rights organizations complained that members of the Scientific, Criminal and Forensic Investigation Corps (CICPC) had reportedly arbitrarily detained 23 trans women in Caracas.  They had used excessive force and their firearms to intimidate the women.
  According to the information available, the trans women were taken to a CICPC police station to be questioned about the murder of a man back in early September.
  The organization Venezuela Diversa A.C. filed a complaint to the effect that four of the trans women had been tortured using electric shock, and subjected to physical mistreatment and verbal abuse because of their gender identity and expression.

557. The IACHR also learned that six trans women were reportedly murdered in 2012, and that serious acts of violence had been committed against lesbian, gay and trans persons over the course of this year.

558. The bullet-riddled body of a trans person was discovered in the Municipality of Machiques, in the state of Zulia,
 on January 6, 2012.  The person was registered at birth as Jaime Antonio López and was 35 years old.  The body of Brilli, registered at birth as Ramón Antonio Olivera, was discovered in San Félix, Bolívar state,
  on January 23, 2012.  The victim had been shot seven times.  Daniela, registered at birth as David Oswaldo Pantoja Churion, was murdered in Ocumare del Tuy, Municipality Tomás Lander, in Miranda state, on March 25, 2012.  She was 21 years old and had been shot in the left eye.
 

559. Lulú (registered at birth as José Antonion Suárez García) was murdered on June 3, 2012.  She was a trans woman who engaged in prostitution or sex work in Caracas.
  The Commission learned that this murder occurred against the backdrop of violence against trans women and called on the State to investigate these events at its own initiative.  It also expressed the view that the ineffectiveness of the justice system fosters high rates of impunity.  The IACHR particularly urged the state to open lines of investigation to ascertain whether the murder was committed because of the victim’s sexual orientation, gender identity, or gender expression.
 

560. On September 7, 2012, the organization Alianza Lambda de Venezuela reported the murder of another trans woman in Aragua state, identified as Juana Paola.
 Her body was discovered in a landfill in the cemetery in the city of La Victoria; she had been beaten, her throat had been cut and she had a bullet wound in the head.
  The IACHR condemned this murder in a press release about the murders of LGTBI persons that occurred during September.
  Ronny Ortega, national spokesperson for sexual diversity with the Gran Polo Patriótico, asked the authorities not to allow this crime to go unpunished because the victim was a transgender person, and maintained that while the policies fostering social inclusion have been growing, much remains to be done to improve the lives of LGTBI persons.
  Again in the state of Aragua, this time in November 2012, two lesbian women, age 18, were shot twice for refusing to allow two men to grope and fondle them.  They were taken to Maracay’s Central Hospital.

561. The body of Ivonne, a trans woman registered at birth as Antonio, was discovered in Villa Tablita, Brisas del Sur, Bolívar state.  According to the information reported, she was bludgeoned to death when her assailant struck her in the head with a cement block.
 

562. On October 30, 2012, in the Municipality Francisco Linares Alcántara in Aragua state, Angello Alfredo Prado Perdomo, a gay young man (18) was doused with gasoline and set on fire, causing third-degree burns over 30% of his body.
 The Coalición Venezolana de Organizaciones LGBTI
 expressed its concern over these homophobic acts and urged the authorities to investigate the events that had occurred and to punish those responsible.
  One source of information indicated that when this act of violence occurred, the young man was reportedly being bullied because of his sexual orientation.

563. The IACHR reminds the Venezuelan State that it has an obligation to investigate acts of this nature on its own initiative and to punish those responsible.  The Commission is urging the State to open lines of investigation that consider whether these murders or others acts of violence occurred because of the victims’ sexual orientation, gender identity or gender expression.  This year, the OAS General Assembly adopted AG/RES. 2721 “Human Rights, Sexual Orientation, and Gender Identity,” where the OAS member states resolved “[t]o condemn acts of violence and human rights violations committed against persons by reason of their sexual orientation and gender identity; and to urge states to strengthen their national institutions with a view to preventing and investigating these acts and violations and ensuring due judicial protection for victims on an equal footing and that the perpetrators are brought to justice.”

564. The IACHR again reminds the Venezuelan Government that the right of every person to be free from discrimination is guaranteed under international human rights law, the American Declaration and the American Convention.  The IACHR therefore urges Venezuela to take measures to prevent and respond to these human rights abuses, including through the adoption of laws, public policies and campaigns to stop discrimination based on sexual orientation, gender identity and gender expression. 
VI. SITUATION OF HUMAN RIGHTS DEFENDERS 

565. In 2012, the IACHR continued to receive information on the situation human rights defenders in Venezuela, indicating that they continue to be the target of attacks, threats and harassment.  The IACHR has taken particular note of the fact that the work of human rights defenders continues to be discredited, which feeds the hostility that these defenders encounter in carrying out their mission.  In Addendum 2 of her Annual Report, the United Nations Special Rapporteur on the Situation of Human Rights Defenders, Margaret Sekaggya, expressed her concern over alleged attempts to discredit and threaten human rights defenders which, if confirmed, would suggest that the climate in Venezuela is becoming increasingly dangerous for human rights defenders.

566. During the hearing on the situation of human rights in Venezuela, held during its 146th session, the organizations that had requested the hearing provided the IACHR with general information pertaining to alleged attacks on human rights organizations in that country.  According to the information that the parties that requested the hearing supplied, the attacks reportedly follow a pattern featuring, inter alia, threats, arbitrary detentions, court-ordered measures, efforts to discredit the work of human rights defenders, tapping their phones and tampering with their mail, outright attacks and measures taken to limit what they can do to defend human rights.
 

567. The IACHR has closely followed developments in Venezuela’s Universal Periodic Review in the United Nations, which began in October 2011.
  On December 7, 2011, the Human Rights Council’s Working Group published its report, which contained 97 recommendations to the Venezuelan State; in March 2012, the State presented its observations, rejecting 52 of the recommendations, among them those recommending that the independence of the Judicial Branch in Venezuela and the work of human rights defenders be guaranteed.

568. As for attacks on the lives of human rights defenders, the IACHR has received information reporting an increase in violence against union leaders.  According to the information available, 48 labor leaders were allegedly assassinated in the first half of 2012 alone,
 36 more deaths than in all of 2011.
  While the Commission has been told that a significant percentage of these murders are committed in disputes over jobs, mainly in the construction and oil business,
 it nonetheless believes that in order to guarantee that labor leaders will be able to defend the rights of workers, the State has an obligation to protect the rights of labor leaders, including vis-à-vis third parties. 

569. The IACHR continued to receive reports of attacks, threats and statements made to discredit the work of human rights defenders and whose effect is to expose them to even greater peril.  For example, it received information concerning an attempt made on the life of Víctor Martínez, a former deputy in Lara’s State Legislative Assembly and a human rights defender who works with the Lara State Anti-Impunity Victims Committee (COPIVIL).  Martínez had allegedly filed a complaint alleging local police officers’ involvement in the murder of his son, Mijail Martínez, in November 2009.  According to the information available, on January 23, 2012, as he and his daughter were entering their home on the western side of Barquisimeto, in the state of Lara, Víctor Martínez was approached by an unidentified person, who pointed a firearm at him and ordered him to go into the house.  After shoving his assailant and ordering his daughter to hide in the house, Victor Martínez had managed to run to the street to ask for help, whereupon his assailant escaped and was picked up by an accomplice driving a black pickup.

570. The IACHR has continued to monitor the situation of Humberto Prado, director of the Venezuelan Observatory of Prisons, who was allegedly the victim of a smear campaign waged by government authorities using several media outlets. 

571. Then, in an interview on January 23, 2012, published in the newspaper Ciudad CCS, the Minister of the Prison Service reportedly asserted that the NGOs could not have access to relevant information concerning conditions in the prison system, because she herself had issued an order that they were not to be allowed inside the prisons.  She claimed that Humberto Prado was behind an alleged political campaign favoring the opposition and orchestrated by foreign interests.
  According to the information available, the Minister in question reportedly mentioned Mr. Humberto Prado on October 18, 2012, in a telephone interview with the program “La Hojilla”, carried by Venezuelan State Television.  She reportedly referred to Mr. Prado as a “mafia” type, and said that “it was when Mr. Prado was director of Yare that the business of mafias started; weapons and even drugs began infiltrating the prison… The Cuarta government that named him director of Yare ultimately removed him, and by the time he was removed, he already had a police record because he was a mafia type.”
 In another interview, this one with the Actualidad Unión Radio station on November 8, 2012, the Minister of the Prison Service also allegedly claimed that “the inmates have said that they want nothing to do with Humberto Prado’s NGO (the Venezuelan Observatory of Prisons) because it interferes in and manipulates events inside the prison walls.”
 

572. Finally, on November 1, 2012, during the public hearing on persons deprived of liberty in Venezuela, which the Commission held during its 146th session, Mr. Humberto Prado described the overcrowding in Venezuelan prisons, whereupon an official from the Ministry for the Prison Service called Mr. Prado a “liar”, and denied the overcrowded conditions about which the petitioner organizations were complaining.

573. The information received by the IACHR indicates that Mr. Humberto Prado was allegedly the target of other forms of illegal interference and harassment.  According to what the Commission was told, on May 20, 2012 a journalist had reportedly alerted Humberto Prado about a telephone call in which the journalist was told that he was being followed and his telephone was being tapped.
  Likewise, on October 5, 2012 Mr. Prado had reportedly filed a complaint with the Attorney General of the Republic asking for an investigation into an alleged computer hacking and identity theft from his official Twitter account.  According to the information available, the following day the host of the program “La Hojilla” had reportedly displayed Mr. Prado’s inbox page.
  Back in 2010, the Inter-American Court issued an order for provisional measures for Mr. Prado, stating that the State was to take protective measures and grant effective and adequate guarantees to ensure that Mr. Humberto Prado can conduct his activities freely; it also ordered the State to refrain from any measures that would constrain or obstruct his work.
 

574. The IACHR also received information concerning the threats received by Marianela Sánchez Ortiz, coordinator of the Venezuelan Observatory of Prisons and a defender of the human rights of persons deprived of liberty in Venezuela.  Those threats concerned other members of her family.  According to the information the Commission received, while she was monitoring a number of violent events that had allegedly broken out in the “La Planta” prison in Caracas, Mrs. Sánchez Ortiz reportedly observed that an unidentified man was following her to take photographs of her; he never asked questions nor did he identify himself as a member of the press.  Then on May 30, 2012, between 11:00 and 11:30 a.m., four armed men reportedly approached Hernán Antonio Bolívar, Mrs. Sánchez Ortiz’ husband, just as he was getting into his car; according to Mr. Bolívar’s testimony, one of the four pointed a gun at his head and “threatened to kill him and his family if his wife continued to file complaints of violations of prisoners’ human rights.”
  Weeks later, on June 22, 2012, while Mrs. Sánchez Ortiz was returning from the Judicial Circuit of the Caracas Criminal Court, two subjects had allegedly approached her, while another two waited for her at the entrance to the building housing the offices of the Venezuelan Observatory of Prisons.  One of the men allegedly blocked the entrance, while another told her, in a loud voice, “That’s it”, looking at her with an intense, threatening stare.  When the man left, Mrs. Sánchez Ortiz reportedly stepped quickly into the building and was very frightened.
 Based on these events, the IACHR asked the Inter-American Court to order provisional measures for Mrs. Sánchez Ortiz and her family, which the Court did on September 6, 2012.

575. According to the information received, an article that appeared in the August 23 edition of the newspaper Tal Cual had drawn increased threats against human rights defender Rocío San Miguel.  The threats were received via email and San Miguel’s Twitter account.  On January 18, 2012 the IACHR granted precautionary measures for Rocío San Miguel and her daughter, who had been harassed and had received threats, including death threats, at their home.  The threats and harassment were said to be related, inter alia, to San Miguel’s activities in the nongovernmental organization Control Ciudadano [Citizen Control].  In her request seeking precautionary measures, San Miguel alleged that “the authorities have not conducted any investigations into the source of the threats and harassment and have not taken any measures to guarantee [her] life, integrity and safety.”
  The IACHR asked the Venezuelan government to adopt the measures necessary to protect the life and physical integrity of Rocío San Miguel and her daughter, who was a minor; it also asked it to take measures in consultation with the beneficiary and her representative, and to inform the Commission of the measures taken to investigate the facts that necessitated the adoption of precautionary measures.

576. Finally, during 2012, the IACHR continued to monitor the passage and/or application of laws in Venezuela that could obstruct exercise of the right to freedom of association of human rights defenders.  The IACHR notes that the “Law on Defense of Political Sovereignty and National Self-Determination”, published on December 23, 2010,
 provides, inter alia, that “the assets and other income of organizations with political purposes or organizations for the defense of political rights must be made up exclusively of national assets and resources.”
  Civil society reported that the law had had two negative effects: a) it had reduced the opportunities for civil society to mount a unified defense against restrictions on freedom of association, as organizations that clearly are not defending or advocating causes related to political rights had steered clear of a united reaction for fear that the restrictive regulation might eventually be extended to include them; b) the ambiguous language and the failure to spell out what the expression “promoting, disseminating, reporting on or defending the full exercise of the citizenry’s full rights”
 encompasses, have made organizations hesitant about defending rights of this type, for fear that their funding might be cut or otherwise restricted.

577. Furthermore, according to the information supplied by the organizations that had requested the hearing on the situation of human rights in Venezuela, which the Commission held during its 146th session, the Organic Law on the People’s Power, approved by the National Assembly on December 9, 2010, had had a chilling effect on the freedom to associate for the pursuit of legitimate ends, among them the defense of human rights.  Under this law, membership would be compulsory for persons in certain institutions of the people’s power, whereupon the independent activity of civil society organizations would eventually be compromised and discredited and the organizations would be left out and criminalized.  The consequences would be dramatic.  For example, spaces for dialogue with the State would be closed down.
 
VII. RECOMMENDATIONS
1. Guarantee the full exercise of political rights to all individuals, irrespective of their positions on government policies, and adopt the measures necessary to promote tolerance and pluralism in the exercise of political rights. 

2. Refrain from taking reprisals or using the punitive power of the State to intimidate or sanction individuals based on their political opinions, and guarantee the plurality of opportunities and arenas for democratic activity, including respect for gatherings and protests held in exercise of the right of assembly and peaceful protest.

3. Effectively guarantee the separation and independence of the branches of government and, in particular, adopt urgent measures to ensure the independence of the judicial branch, by strengthening the procedures for appointing and removing judges and prosecutors, affirming their job stability and eliminating the provisional status in which the large majority of judges and prosecutors find themselves.

4. From the highest levels of government, continue to publicly condemn acts of violence against social communicators, communications media, human rights defenders, unionists, and political dissidents, with the aim of preventing actions that foment these crimes and of avoiding continued cultivation of a climate of stigmatization towards those who maintain a stance critical of government actions. 

5. Promote a climate of tolerance that encourages and is conducive to the active participation of and an exchange of ideas among the various sectors of society, and design institutions that promote rather than inhibit or thwart public discourse. 

6. Adopt the necessary measures to protect the life and personal integrity of all persons, and the specific measures needed to protect journalists, human rights defenders, members of organized labor, persons who participate in public demonstrations, persons deprived of their liberty, indigenous peoples, afro descendants and the LGTBI community.  Also, strengthen judicial institutions’ capacity to combat impunity in cases of violence and to ensure that investigations into acts of violence are conducted effectively and with due diligence.

7. Guarantee the conditions necessary for defenders of human rights and union rights to be able to engage freely in their activities, and refrain from taking any action or adopting any legislation that would limit or impede their work. 

8. Urgently adopt the measures necessary to correct the procedural delays and the high percentage of persons deprived of liberty without a final verdict, thereby avoiding the excessive, unnecessary and disproportionate reliance on preventive detention or detention pending trial. Also, take measures to reduce prison overcrowding and improve detention conditions so that they are in line with international standards in this area, while taking particular care to ensure safety inside prisons, effective control of weapons inside prisons, proper segregation of the inmate population to conform to the categories and criteria established in the Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas, and to prohibit prisons from holding more prisoners than they have space for. 

9. Step up efforts so as to gradually give full effect to economic, social and cultural rights while ensuring that that this does not come at the cost of the people’s other basic rights.  Furthermore, adopt public policies that allow for long-term continuity of efforts to guarantee economic, social and cultural rights, thereby ensuring that full enjoyment of these rights will not depend on the resolve of any future administration.

� Article 59 of the Commission’s Rules of Procedure reads as follows: "1. The Annual Report presented by the Commission to the General Assembly of the OAS shall include the following: [...] h. any general or special report the Commission considers necessary with regard to the situation of human rights in Member States, and, as the case may be, follow-up reports noting the progress achieved and the difficulties that have existed with respect to the effective observance of human rights; […] 2. For the preparation and adoption of the reports provided for in paragraph 1.h of this article, the Commission shall gather information from all the sources it deems necessary for the protection of human rights. Prior to its publication in the Annual Report, the Commission shall provide a copy of said report to the respective State. That State may send the Commission the views it deems pertinent within a maximum time period of one month from the date of transmission.  The contents of the report and the decision to publish it shall be within the exclusive discretion of the Commission.”


� Special Official Gazette No. 6,009 of December 17, 2010.


� In addition, Venezuela felt that the purpose of the Annual Report of the IACHR is to achieve a hemispheric review of the human rights situation and not a review of each country in particular.  It added that the IACHR only reflects those situations that, in its judgment, “are serious,” leaving aside a comprehensive and nuanced analysis of the human rights situation in the hemisphere and setting aside the principles of universality, objectivity, and impartiality.  In addition, it indicated that “Venezuela has demonstrated responsibility in compliance with human rights since President Hugo Chávez Frías came to power in 1999, and demonstrates it in cases where the Venezuelan State has accepted responsibility as in: El Amparo, El Caracazo, Retén de Catia, and the Disappeared of Vargas.” Observations of the Venezuela State to the Draft Report on the General Situation of Human Rights in the Bolivarian Republic of Venezuela for the year 2012 (AGEV/000039) of February 22, 2013.  


� Observations of the Venezuelan State to the draft report on the General Situation of Human Rights in the Bolivarian Republic of Venezuela for the year 2012 (AGEV/000039) of February 22, 2013. 


� IACHR. Democracy and Human Rights in Venezuela, December 30, 2009, Chapter 6, para.672; IACHR. Press Release N˚16/07. IACHR calls upon States to reflect on the importance of public security. March 15, 2007 and IACHR. Annual Report 2008. Chapter I: Introduction.


� In this regard, in its Observations to the Draft Report on the General Situation of Human Rights in the Bolivarian Republic of Venezuela for the year 2012 (AGEV/000039) of February 22, 2013, Venezuela referred to the creation of the Bolivarian Police of Venezuela that replaced the “inoperative Metropolitan Police.”


� IACHR. Report on Citizen Security and Human Rights, December 31, 2009, Chapter I, para.2. 


� Sexto Poder, “Venezuela: 1.347 homicidios y 37 secuestros solo en enero de 2012 [Venezuela: 1,347 homicides and 37 kidnappings in January 2012 alone].” February 7, 2012. Available at: �HYPERLINK "http://www.6topoder.com/2012/02/07/venezuela-1-347-homicidios-y-37-secuestros-solo-en-enero-2012/"�http://www.6topoder.com/2012/02/07/venezuela-1-347-homicidios-y-37-secuestros-solo-en-enero-2012/�


� El Universal, “Entre enero y junio de 2012 se registraron 9.510 homicidios en Venezuela [9,510 homicides in Venezuela in January-June 2012],” August 14, 2012, Available at: �HYPERLINK "http://www.eluniversal.com/sucesos/120814/entre-enero-y-junio-de-2012-se-registraron-9510-homicidios-en-venezuel"�http://www.eluniversal.com/sucesos/120814/entre-enero-y-junio-de-2012-se-registraron-9510-homicidios-en-venezuel�


� Venezuelan Observatory of Violence (Observatorio Venezolano de Violencia). Report 2012: Violence does not stop, December 27, 2012. Available in Spanish at: � HYPERLINK "http://www.observatoriodeviolencia.org.ve/site/noticias/78-informe-2012-ovv.html" ��http://www.observatoriodeviolencia.org.ve/site/noticias/78-informe-2012-ovv.html�.
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