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FOLLOW-UP FACTSHEET OF REPORT No. 78/11
 CASE 12.586 
JOHN DOE ET AL. 
 (Canada)

I. Summary of Case  

	Victim (s): John Doe 1, John Doe 2 and John Doe 3
Petitioner (s): Deborah Anker, Sabrineh Ardalan (Harvard Immigration and Refugee Clinic)
State: Canada 
Merits Report No.: 78/11, published on July 21, 2011 
Admissibility Report No.: 121/06, adopted on October 27, 2006 
Themes: Deportation and Expulsion / Right to Asylum / Right to Equal Protection / Freedom of Movement and Residence / Right to a Fair Trial / Domestic Effects.     
Facts: This case concerns three unnamed persons known as John Doe 1, John Doe 2 and John Doe 3, nationals of Malaysia, Pakistan and Albania, who sought to apply for asylum in Canada after arrival at a border entry point from the United States in January, April and August 2003 respectively. In January 2003, Canada implemented changes to an immigration policy, known as the “direct-back policy”, under which refugee claimants arriving to Canada through a border entry with the United States were directed back to the United States if Canada could not process their claims and without any immediate consideration of their claims. Before their departure, refugee claimants were given dates to return to Canada for refugee eligibility determination interviews. Based on this policy change, after being given interview dates to return to Canada, John Doe 1, John Doe 2 and John Doe 3 were returned to the United States where they were arrested by immigration authorities and subsequently deported to their countries of origin. 
Rights violated: The Commission concluded that the State was responsible for violations of Articles XXVII and XVIII of the American Declaration for failing to protect the victims’ right to seek asylum in a foreign territory, for failing to conduct a basic, individualized assessment with respect to the risk of refoulement, and for failing to provide effective access to judicial review of the application of the direct back policy to the John Does. 


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. Adopt measures to identify the John Does and verify their situation and status, in order to process any outstanding claim for asylum they may wish to present.
	Pending compliance

	2. Make full reparation to the John Does for the established violations, including, but not confined to material damages.
	Pending compliance

	3. Adopt the necessary legislative or administrative changes to ensure that refugee claimants are afforded due process in presenting their asylum claims. If the direct back policy is continued, this would require gaining the necessary assurances from the third State’s immigration officials that directed back individuals will be able to return to Canada for their scheduled refugee eligibility interviews. In the alternative, the State would need to conduct individualized assessments based on the third State’s immigration law to determine whether directed back individuals would have access to seek asylum in that State and not face automatic legal bars. In those cases where there is a bar from seeking asylum, those individuals may not be directed back. Finally, any “direct back” policy shall include an individualized determination of whether there is risk of subsequent refoulement for any refugee claimant directed back to the third State. 
	Partial compliance

	4. Adopt the necessary legislative or other measures to ensure refugee claimants have access to adequate and effective domestic remedies to challenge direct-backs before they occur.
	Pending compliance


III. Procedural Activity 
1. In 2020, the IACHR asked the State for updated information on compliance with the recommendations contained in Report No. 78/11 on 13 August. As of the closing date of this report, the Commission had not received that information. 

2. In 2020, the IACHR asked the petitioners for updated information on compliance with the recommendations contained in Report No. 78/11 on August 13. As of the closing date of this report, the Commission had not received that information.
3. In 2020, the IACHR invited the parties to a working meeting during its 177th Period of Sessions. The State requested that this working meeting be postponed until after October 30 of that year. Despite repeated communications from the Commission regarding the reconvening of this working meeting, the State has not communicated any possible dates. Nevertheless, and at their express request, the Commission held a bilateral meeting with the petitioners to report on the current status of compliance with the recommendations set out in Report No. 78/11. That meeting took place online on September 30, 2020.
4. In 2020, neither of the parties provided the Commission with any information in response to the request made regarding actions taken to comply with the recommendations in Merits Report No. 78/11. The Committee notes with concern that the State of Canada has not provided information on the steps taken to implement the recommendations contained in that report since 2012.
5. However, at the bilateral meeting held in September 2020, the petitioners informed the Commission of various actions and measures related to compliance with the recommendations issued in this case.
IV. Analysis of the information presented 

6. The IACHR believes that the information provided by the petitioners on that occasion is relevant in that it provides updated details on the status of compliance with the recommendations set out in Report No. 78/11. 

V. Analysis of compliance with the recommendations 

7. With regards to the first recommendation, in 2012 the State informed that it was impossible to identify John Does 1 and 2 because they have always been, and still remain, anonymous. The State mentioned that neither the petitioners nor the Commission have provided any additional information that may assist the State in identifying John Does 1 and 2.
 With respect to John Doe 3, during the processing of the case by the IACHR, the State submitted evidence confirming that John Doe 3 had returned to Canada, after having being deported back to Albania, and had subsequently been granted asylum.
 However, the State subsequently informed in 2012 that, while one individual was tentatively identified as someone who was directed back and who subsequently returned to Canada, made an asylum claim and was granted refugee protection, it did not know if this individual is one of three John Does on whose behalf the petition was advanced because he had not come forward to identify himself. Further, the State expressed that even if this individual is John Doe 3 the facts of his case fail to support a finding that his rights to claim asylum and to due process were violated by Canada. The State had previously informed that it was unable to find any possible matches for any of the three individuals in its central immigration database or in the paper records of the Windsor port of entry.
 The State informed that it had made its best effort to identify the three John Does and in the circumstances, unless new information is provided that would enable the State to identify the individuals, implementation of this recommendation is impossible. 
8. In 2010, the petitioners informed that the State knows the status of John Doe 3 who had been granted asylum and at the time was currently living in Canada. The petitioners informed that the State had submitted this information to the Commission while it was processing the case. In 2018, the petitioners did not present updated information about actions adopted by the State to comply with this recommendation.  
9. In 2020, the parties did not provide any information on possible compliance with this recommended measure.
10. The Commission requests that the State provide detailed information regarding the measures adopted to identify and locate John Does 1, 2 and 3. Further, the Commission calls on the petitioners to provide any information which may assist the State in the identification of John Doe 1, 2 and 3. Based on the foregoing, the Commission finds that Recommendation 1 is pending compliance. 

11. Regarding the second recommendation, in 2010 the State informed that without identification it is impossible to determine what actually happened to John Does 1 and 2 and whether reparations are warranted. With respect to John Doe 3, the State informed that, in its opinion, his rights have not been violated and no reparations are owing to him.

12. In 2010, the petitioners informed that although John Doe 3 has been identified and at the time was living in Canada, the State has not provided him with reparations and has stated that it does not intend to do so. In 2018, the petitioners did not present updated information about actions adopted by the State to comply with this recommendation. 
13. In 2020, the parties did not provide any information on possible compliance with this recommended measure
14. The Commission recalls that the American Declaration is recognized as constituting a source of legal obligation for Member States of the Organization of American States, including in particular those States that are not parties to the American Convention on Human Rights.
 Pursuant to article 31(1) of the Vienna Convention on the Law of Treaties, Member States are required to apply good faith efforts comply with the recommendations of supervisory bodies such as the Inter-American Commission.
 Based on the foregoing, the Commission finds that Recommendation 2 is pending compliance. 
15. With regards to the third recommendation, in 2012, the State reiterated information that it had previously presented which detailed that the policy of using direct backs had been revised in August 31, 2006, and that direct backs are now only permitted in very limited circumstances. The revised direct back policy requires border service officers to use appropriate alternatives to the direct back of refugee claimants, including having the claimants wait at the port of entry before their claim can be processed and considering detaining the refugee claimants if grounds to detain exist. The State informed that only if these alternatives have been considered and are unavailable, can the border services officers consider the use of direct back. Since said revision, the State claimed that no one arriving in Canada seeking asylum had been or would be directed back to the United States to await an interview in Canada unless the United States gave assurances that the directed back individuals would be allowed to return to Canada for their appointments.
 The State informed that considering the revised direct back policy, it had fully complied with Recommendation 3 and that no further modifications to the direct back policy were required. 
16. In 2018, the petitioners informed that they had not heard of any reports in recent years of direct backs, as discussed in Merits Report No. 78/11. They further informed that the issue of direct backs has been overtaken by the Safe Third Country Agreement, in effect since December 2004, and under which Canada and the United States each declare the other country to be “safe” for refugees. The application of the Agreement is that refugee claimants who present themselves at a Canadian port of entry seeking to make a refugee claim in Canada are, with limited exceptions, denied access to the Canadian refugee system and immediately returned to the United States to make their claim for refugee protection there. The petitioners informed that in July 2017 the Canadian Council for Refugees, Amnesty International and the Canadian Council of Churches joined an individual litigants who are asking the Federal Court to strike down the Safe Third Country Agreement and to allow them to make a refugee claim in Canada. Substantial evidence has been filed in this case regarding individuals who were turned back at a Canadian port of entry on the basis of the Safe Third Country Agreement and then put into immigration detention in the United States. The hearing at the Federal Court of Canada is scheduled for May 6 to 9, 2019. Further, the petitioners informed that there have been reported cases of individuals who have approached Canadian ports of entry to make refugee claims and who have been returned to the United States without having been given the opportunity to make their claim, even though their situation falls under one of the exceptions in the Safe Third Country Agreement which would permit them to claim refugee protection in Canada. In one particular case, despite actions taken by the Canada Border Services Agency, following the intervention of the petitioners, the individual in question returned to the port of entry but was again denied the opportunity to make a refugee claim.  
17. In 2020, the petitioners reported that although the direct back policy remains in force in Canada, it is only enforced in “exceptional cases.” According to the petitioners, in those exceptional cases in which the policy is applicable, the Government of Canada has undertaken to obtain assurances from the United States that the persons returned would be able to return to Canada to continue with their refugee application process. Although the petitioners reported that the policy’s implementation had been suspended on a de facto basis in recent years, that situation changed in the first months of 2020. They reported that in March 2020, as a result of the COVID-19 public health crisis, the Government of Canada issued an order restricting entry into Canada for persons arriving from the United States. They explained that the order provided for certain exceptions, which initially did not apply to applicants for refugee status. They also indicated that in April 2020, the Government of Canada amended that restriction order to introduce various exceptions for refugee claimants, which are consistent with the exceptions provided for in the Safe Third Country Agreement. 
18. The petitioners explained that under the measures adopted by the Canadian government, persons not meeting any of the exceptions provided for in the Safe Third Country Agreement can be deported to the United States. They further contended that despite several requests lodged with the Canadian government, it had refused to provide those assurances that it reportedly promised to receive from the U.S. government so that the deportees would not be sent back to their countries of origin. Similarly, they claimed that the current implementation of the direct back policy contravenes the provisions of the Commission’s Resolution 1/2020, “Pandemic and Human Rights,” in that it violates the right to request refugee status and the principle of non-refoulement and fails to conduct a specific analysis that takes into consideration the particular conditions of persons who are part of a historically disadvantaged group. 
19. The petitioners additionally noted that in June 2020, the Federal Court of Canada issued a decision that found that the application of the policy based on the Safe Third Country Agreement was unconstitutional. They explained that in its decision, the Federal Court of Canada found that persons deported to the United States under the policy based on the Safe Third Country Agreement faced considerable risks of being subjected to arbitrary detention under conditions that violated humanitarian principles. Based on that determination, the Court decided to postpone the official declaration of unconstitutionality for a period of six months to give the Government of Canada an opportunity to make the adjustments necessary to bring the policy into line with national legislation. The petitioners informed the Commission that this deadline is to expire on January 22, 2021.
20. The Commission welcomes the review of the direct back policy carried out in 2006 and asks the State to provide information on the continuation and implementation of this policy as set out in Merits Report No. 78/11. Likewise, the Commission asks the State to submit detailed information on the criteria used for enforcing that policy during the COVID-19 emergency. In particular, the Commission notes with concern the petitioners’ recent information regarding individuals who have been returned to the United States without being able to apply for refugee protection at a Canadian port of entry, despite being covered by the exceptions provided for in the Safe Third Country Agreement. The IACHR therefore urges the State to provide information related to the guarantees offered by the United States government to ensure that persons deported to the United States will not be returned to their places of origin. The IACHR therefore considers that the third recommendation has been partially complied with.
21. Regarding the fourth recommendation, in 2012, the State informed that its existing remedies were adequate and effective to challenge direct backs before they occur, thus no other measures were required to implement this recommendation.
 

22. In 2010, the petitioners submitted that, at the time, the current system does not afford any legal remedy that would prevent a direct back from occurring and that the only remedies available to challenge the legality of a direct back take place once the individual has already been removed Canada, thus rendering them moot in cases in which the individual person is detained in the United States and deported.
 In 2018, the petitioners did not present updated information about actions adopted by the State to comply with this recommendation. 
23. In 2020, the parties did not provide any information on possible compliance with this recommended measure. 

24. The Commission notes that it does not have updated information regarding actions adopted by the State to comply with this recommendation. In this sense, the IACHR calls on the State to inform it of actions adopted to ensure that individuals have access to adequate and effective domestic remedies to challenge direct-backs before they occur. Based on the foregoing, the Commission finds that Recommendation 4 is pending compliance.

VI. Level of compliance of the case  

25. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1, 2, 3 and 4. 
VII. Individual and structural results of the case 

26. This section highlights the individual and structural results of the case which have been informed by the parties.  
A. Individual results of the case 

· No individual results have been informed by the parties. 

B. Structural results of the case 

Legislation/Regulations

· The State revised the direct-back policy related to refugee claimants on August 31, 2006, requiring border service officers to use appropriate alternatives to the direct back of refugee claimants, including having the claimants wait at the port of entry before their claim can be processed and considering detaining the refugee claimants if grounds to detain exist. 

� IACHR, Annual Report 2017, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, para. 493.  


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/decisions/2011/CAPU12586EN.doc" �Merits Report No. 78/11, John Doe et al. (Canada)�, para. 96.
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