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FOLLOW-UP FACTSHEET OF REPORT No. 64/01
CASE 11.712

LEONEL DE JESÚS ISAZA ECHEVERRY ET AL.

(Colombia)

I. Summary of Case 

	Victim(s): Leonel de Jesús Isaza Echeverry, Lady Andrea Isaza Pinzón and María Fredesvinda Echeverry

Petitioner(s): Colombian Commission of Jurists (CCJ) and Center for Justice and International Law (CEJIL)
State: Colombia

Merits Report No. 64/01, published on April 6, 2001 

Admissibility Report: Analyzed in Merits Report No. 64/01

Themes: Right to Life / Right to Humane Treatment / Right to a Fair Trial / Judicial Protection / Ejecuciones sumarias, extrajudiciales o arbitrari Summary, extrajudicial or arbitrary executions / Military Jurisdiction / Rights of the Child
Facts: This case is referred to the extrajudicial execution of Mr. Leonel de Jesús Isaza Echeverry and the injuries to his four year old daughter, Lady Andrea Isaza Pinzón, and to his 75 year old mother, Mrs. María Fredesvinda Echeverry. These facts occurred when they were at their family home, which is located in Barrancabermeja, Santander, on April 16, 1993, at the hands of members of the Colombian National Army.
Rights violated: The Commission concluded that the Colombian State is responsible for violating the right to life of Mr. Leonel de Jesús Isaza Echeverry established in Article 4 of the American Convention; the right to personal integrity of Mrs. María Fredesvinda Echeverry established in Article 5 of the American Convention; the right to humane treatment, and noncompliance with the obligation to adopt special measures of protection in relation to the minor Lady Andrea Isaza Pinzón, established in Articles 5 and 19 of the American Convention; as well as noncompliance with the obligation to provide due judicial protection for the victims in this case, in accordance with Articles 8 and 25, in conjunction with Article 1(1) of the Treaty.


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. Conduct an impartial and effective investigation before ordinary jurisdiction for the purpose of judging and sanctioning those responsible for the extrajudicial execution of Mr. Leonel de Jesús Isaza Echeverry.
	Pending compliance

	2. Adopt the measures necessary for reparation of the consequences of violations committed to the detriment of María Fredesvinda Echeverry and Lady Andrea Isaza Pinzón, as well as providing due indemnity for the relatives of Leonel de Jesús Isaza Echeverry.
	Total compliance 
 

	3. Adopt the measures necessary to avoid similar events from occurring in the future, in conformance with the obligation of preventing and guaranteeing the basic rights recognized in the American Convention, as well as adopting the necessary measures for full compliance with the doctrine developed by the Colombian Constitutional Court and by this Commission in the investigation and judgment of similar cases by ordinary criminal justice.
	Partial compliance


III. Procedural Activity
1. On November 3, 2012, the IACHR held a working meeting with the parties in the framework of its 146th Period of Sessions in follow-up to the recommendations issued in the Merits Report No. 64/01.
2. In 2020, the IACHR requested updated information on compliance from the State on August 6, and the State presented said information on September18, 2020.
3. On August 6, 2020, the IACHR requested updated information on compliance from the petitioners. On September 10, the petitioners asked for an extension and on On October 2, 2020, they submitted said information.

IV. Analysis of the information presented

4. In 2020, the Commission considered that the information provided by both parties is relevant given that it is up to date and comprehensive on measures adopted regarding compliance with at least one of the recommendations issued in Report No. 64/01. 

V. Analysis of compliance with the recommendations

5. With respect to the first recommendation, in 2015, the State indicated that the processing of the motion to review the acquittal issued by the Second Divisional Court attached to the Military Criminal Justice System (Juzgado Segundo de División adscrito a la Justicia Penal Militar) and upheld at second instance by Superior Military Tribunal (Tribunal Superior Militar) remained ongoing. The Office of the Procuraduría General de la Nación filed this motion. With regard to the disciplinary proceeding, the State indicated that, on April 14, 1998, the Procurador General de la Nación amended the punishment imposed by the Procuraduría Delegada para las Fuerzas Militares to a lieutenant investigated in connection with the events that occurred in the context of this case from suspension without pay for 90 days to a severe reprimand. It added that the Procuraduría General de la Nación found that there was liability to disciplinary penalties but not to criminal ones inasmuch. Thus, the Procuraduría considered that the military criminal proceeding had been conducted lawfully and it concurred with the decision to acquit the military personnel under investigation of the criminal charges.
 In 2016, the State informed that, through a judgment of December 2, 2015, the Criminal Chamber (Sala de Casación Penal) of the Supreme Court of Justice decided to vacate the judgment handed down by the Military Tribunal on June 7, 2005, as well as the decision of the Second Trial Court of November 23, 2004. In consequence, the Supreme Court of Justice ordered the case file to be certified back to the Office of the Attorney General of the Nation (Fiscalía General de la Nación) for it to continue with the investigation into the incidents, for which this case had been transferred in February 2016.
In 2018, the State reported that the investigation was finally brought under the jurisdiction of the civilian courts, under the Office of the Attorney General of the Nation (Fiscalía General de la Nación). On May 24, 2017, the Office of the Attorney General of the Nation (Fiscalía General de la Nación) brought charges against Messrs. Hernán Carrera Sanabria and Bonilla Collazos, both former members of the National Army assigned to the squadron of the Nueva Granada Artillery Battalion at the time of the events. These charges were brought against these individuals as alleged co-perpetrators of the crimes committed on April 16, 1993 in Barrancabermeja. The defendants appealed the charges, and leave to appeal was granted for consideration. No ruling has been issued thereon. In 2019, the State did not provide relevant information in connection with the processing and potential decision on the appeal filed by the alleged killers of Isaza Echeverry of the indictment issued by the Office of the Attorney General. 
6. During 2020, the State submitted a report from the Attorney General’s Office. It reported that the investigation was at the investigation stage, with the suspected perpetrators being Hernán Carrera Sanabria, who was a lieutenant, and Alexander Bonilla Collazos, who was a volunteer soldier. The Attorney General’s Office again submitted information on the investigative steps taken by the military criminal justice system since 1994, before the case was transferred to the regular justice system. It stated anew that the investigation before the military courts that was opened in 1994 initially charged four individuals for the homicide of Leonel de Jesús Isaza Echeverry and that, subsequently, a cessation of the proceedings was ordered with respect to one of the accused. It further restated that in the review of the acquittal decision issued by the military courts, the Criminal Cassation Chamber of the Supreme Court of Justice excluded one of the three acquitted persons because he had since died. It further informed that, on December 2, 2015, the Supreme Court overturned the acquittal ordered in respect of the two remaining persons and referred the investigation back to the Attorney General’s Office.
7. In connection with the investigation conducted by the Office of the Attorney General, the State reiterated the information it had sent previously. It reported that the investigation was led by the 87th Specialized Prosecutor’s Office until September 2019, after which it was assigned to the 90th Specialized Prosecutor’s Office based in Bucaramanga, Santander, both offices belonging to the Specialized Directorate for Human Rights Violations. Likewise, with respect to the formalities pursued in 2020, the State indicated that on April 16, the prosecutor’s office in charge ordered the collection of evidence and that, on April 21, 2020, judicial police officials submitted the relevant report on the study and analysis of the case for the prosecutor’s office to pursue a work plan. With regard to the participation of the victims and the Public Prosecution Service, the prosecutor’s office identified the person serving as a special agent and stated that the victims have appeared when called to participate in the proceedings. With regard to the obstacles in the proceedings, the Prosecutor’s Office pointed out that a long period of time had elapsed while the investigation was in the hands of the military criminal justice system and that there were hurdles to accessing information held by that system. Finally, the State reported that a judicial decision had not yet been adopted in the appeal filed against the decision to indict the defendant.
8. In 2019, the petitioners reiterated that they were concerned about that the investigations had not substantially moved forward, despite 20 years elapsing since the events. They considered that there has been no concrete progress relating to the investigation by the State and that, even though, an investigation of those responsible was ordered in the ordinary criminal jurisdiction, the reopening of the case had not been able to go any further than the preliminary investigation. The petitioners welcomed the fact that the State provided information relating to the criminal investigation and identification of those responsible. They also noted that the State did not submit information about the criminal proceedings concerning 2018. 
9. In 2020, the petitioners indicated that the appeal against the prosecution’s indictment filed by the two alleged perpetrators was still pending. Accordingly, they expressed their concern that more than three years after the alleged perpetrators filed an appeal against the prosecution’s indictment, there has still been no ruling on the matter. They also contended that the information presented by the State—referring to the report presented in 2020—does not indicate any progress in complying with this recommendation. Thus, they consider it worrying that more than 27 years after the start of the investigation and 20 years after the publication of the Merits Report, the recommendation has still not been complied with. They underscored the importance of the State identifying and punishing those responsible so that the case does not go unpunished.
10. The Commission takes note of the information sent by both parties. It notes that since the State reported that an indictment had been issued by the Office of the Attorney General of the Nation against two alleged perpetrators for the facts of this case, it has not reported any additional progress with this recommendation’s compliance, as a result of which the case has continued in impunity. The IACHR invites the State to adopt the measures necessary to continue complying with this recommendation with a view to prosecuting and punishing those responsible for the extrajudicial killing of Leonel de Jesús Isaza Echeverry. It therefore continues to await details on the decision in the appeal filed by the defendants. Accordingly, the IACHR believes that the first recommendation is pending compliance. 

11. As to the third recommendation, the State informed the permanent adoption by the Ministry of National Defense of policies on human rights and international humanitarian law targeting all members of the public security forces. In 2015, the State highlighted the willingness of the military criminal tribunals to refer investigations concerning alleged violations of human rights and international humanitarian law by members of the armed forces to the regular courts, noting that, between 2008 and 2010, 744 cases had been voluntarily referred to the regular jurisdiction
. Further, between 2008 and January 27, 2015, 1,298 investigations had been referred to the regular courts.
 In 2016, the State made reference to the Legislative Act No. 1 of July 25, 2015, which amended Article 221 of the Political Constitution, in allowing certain conduct committed by active duty members of the public security forces, in connection with service, to be tried by the military criminal jurisdiction. On this issue, the State reported that the Judgment C-084-16 of February 24, 2016, issued by the Constitutional Court, found the provision to be according to the Constitution. Additionally, the State referred to the restructuring of the Military Criminal Justice under Law No. 1765 of 2015, about which the Constitutional Court ruled that a certain Article pertaining to the principle of prosecutorial discretion was not according to the Constitution, under Judgment C-326-16 of June 22, 2016.
 In 2018, the State said it had taken effective steps to determine responsibility of the command of the members of the Public Security Forces. It noted that, in keeping with the special procedure to comply with the agreement arising from the Peace Process, the Congress of the Republic added a provision to the Political Constitution, by means of Legislative Act No. 01 of 2017. This amendment created a transitory title regarding the rules for the termination of the armed conflict and building a stable and lasting peace. It reported that this title fleshed out the framework known as the “Comprehensive System of Truth, Justice, Reparation and Non-repetition.” Additionally, it reported that the Constitutional Court, in exercising its automatic duties to oversee the constitutionality of this amendment and in keeping with a formal and substantive analysis, declared this reform constitutional.   
12. In 2019, the State forwarded information having to do with the status of the case against the alleged killers of Isaza Echeverry in the Special Jurisdiction for Peace (JEP). The State specified that as of that time, the JEP had no record of Hernán Carrera Sanabria, Alexander Bonilla Collazos, Antonio Chivatá, or José Cruz González being scheduled to appear before it. The State also referred to the arguments put forth by the petitioners regarding Law No. 1922 of 2018 and its potential incompatibility with constitutional and inter-American standards with respect to access to justice, truth, and reparations. The State indicated that in Judgment C-112-19 of March 13, 2019, the Constitutional Court of Colombia had declared unconstitutional some norms of that Law, among them Article 11(2) and Article 75, due to procedural defects.
13. In 2020, the State said it was submitting information reported by the Ministry of National Defense. The report indicates that according to the General Directorate of Military Justice, between January and April 2020 the military and police criminal justice system sent the regular criminal justice system a total of 12 investigations related to alleged violations of human rights and international humanitarian law (three in January, six in February, two in March, and one in April). According to the State, this information was gathered by consulting 275 of the jurisdiction’s offices.
14. In 2018, the petitioners asserted that Legislative Act No. 01 of 2017, as well as the ruling of the Constitutional Court upholding it, constitutes a positive step forward in the implementation of measures of non-repetition. They noted that this High Court reiterated in its judgment of constitutionality of this reform that international human rights law, and not only international humanitarian law, constitutes a parameter of interpretation and application in cases relating to crimes committed by members of the public security forces. As for the Special Peace Jurisdiction (JEP) –particularly, regarding gross human rights violations–, the petitioners were concerned about the regulations on prosecuting those responsible who belong to the senior military command.  In the view of the petitioners, that constitutional reform recognized jurisdiction for crimes directly or indirectly caused by the armed conflict, but poses issues about the definition of the command’s responsibility and about amnesty for international humanitarian law infringements that are not systematic in nature. The petitioners further contended, with regard to Procedural Law of the JEP -Law 1922 of 2018-, that the second paragraph of Article 11 and Article 75 of that law have negative implications on the State’s obligation to investigate and punish gross human rights and International Humanitarian law violations committed by the members of the public security forces. 

15. In 2020, the petitioners expressed their concern that, despite the jurisprudence of the Constitutional Court of Colombia, the IACHR, and the Inter-American Court of Human Rights, the State still assigns the military criminal justice system cases that have nothing to do with the military, including cases in which serious human rights violations are being investigated. In this regard, they referred to the case of Dilan Cruz, who died during a protest after being hit by an artifact and whose case was assigned to the military criminal justice system by the Superior Council of the Judicature. The petitioners contended that in addition to their noncompliance with this recommendation, such actions constitute a serious violation of the rights enshrined in Articles 8 and 25 of the ACHR, in conjunction with Articles 1.1 and 2 thereof.
16. With regard to the investigation, prosecution, and punishment of members of the security forces, the petitioners referred to the Constitutional Court’s decision establishing that the duty to investigate incumbent on the Office of the Attorney General of the Nation does not expire, when members of the security forces have availed themselves of the Special Jurisdiction for Peace (JEP). According to the petitioners, in practice, although investigations are mandatory, there has been evidence that the investigations referred to the JEP have been placed on hold; there have even been cases that have not been referred to that jurisdiction, but which involve elements that would permit such a transfer. Finally, with respect to reparations, the petitioners expressed their concern about a decision of the Council of State that limits access to direct reparations for serious human rights violations (judgment of January 29, 2020, registered as No. 85001-33-33-002-2014-00144-01 -61.033-). The petitioners noted that this decision applied an expiration deadline of two years even in cases involving serious human rights violations, contrary to inter-American standards (I/A Court H.R., Case of the Gómez Paquiyauri Brothers v. Peru, Merits, Reparations, and Costs, Judgment of July 8, 2004; and Case of Bulacio v. Argentina, Merits, Reparations, and Costs, Judgment of September 18, 2003).

17.  The Commission takes note of the information provided by both parties. The Commission invites the State to adopt structural measures to prevent similar events from occurring in the future and to report on the implementation of those measures. It also requests additional information to enable it to assess how the State is complying with the doctrine developed by the Constitutional Court of Colombia and the Commission regarding the investigation and prosecution of similar cases by the regular criminal courts. The Commission therefore considers that the third recommendation has been partially complied with.
VI. Level of compliance of the case 

18. Based on the preceding explanation, the Commission concludes that the level of compliance of the case is partial and the IACHR will continue to oversee compliance with Recommendations 1 and 3.

VII. Individual and structural results of the case 

19. This section highlights the individual and structural results of the case reported by the parties.

A. Individual results of the case
Pecuniary compensation measures 

· Compensation paid by Resolution No. 2512 issued by the Ministry of Defense on June 27, 2007 according to the following amounts: Glaney de Jesús Isaza Pérez ($ 22,595,547.21 COP), Luis Daver Isaza Echeverri ($ 22,595,547.21 COP), Luis Enrique Isaza Pérez ($ 22,595,547.21 COP), Aníbal de Jesús Isaza Echeverri ($ 31,633,766.09 COP), Fanny del Socorro Isaza Echeverri ($ 31,633,766.09 COP), Maria Nélida Isaza from Sanabria ($ 31,633,766.09 COP), Aura del Socorro Isaza from Muñoz ($ 31,633,766.09 COP), Rosalba Isaza Echeverri ($ 31,633,766.09 COP), Isaac from Jesus Isaza Echeverri ($ 31,633,766.09 COP), Amantina from Jesús Isaza Echeverri ($ 31,633,766.09 COP), Maria Fredesvinda Echeverri from Isaza ($ 122,015,954.93 COP), Lady Andrea Isaza Pinzón ($ 140,928,087.21) and Herzonia Pinzón Cala ($ 160,424,935.92). 

B. Structural results of the case
Public politics 

· Issuing the Comprehensive Policy of the Ministry of Defense on human rights and international humanitarian law in January 2008. 

Legislation/Regulations 

· Approving Legislative Act No. 01 of 2017 “under which a title of transitory provisions of the Constitution is created for the termination of the armed conflict and for the building of a stable and lasting peace and other provisions are issued” and the Constitutional Court issuing Judgment C-647 of 2017, upholding this constitutional reform, which determines grounds for liability of command. 

· Constitutional Court Judgment C-112 of 2019 declaring Article 11(2) and Article 75 of Law 1922 of 2018 to be unenforceable due to defects in their drafting.
Institutional Strengthening 

· Provision of constant training sessions to military units about the Inter-American human rights system and the State’s obligations under the system in the framework of the “Comprehensive Human Rights and International Humanitarian Law Policy” of the Ministry of National Defense, which has been implemented since 2008.

· Between January and April 2020, the military and police criminal justice system sent the regular criminal justice system a total of 12 investigations related to alleged violations of human rights and international humanitarian law (three in January, six in February, two in March, and one in April), as revealed by information from consulting 275 of the jurisdiction’s offices.
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