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DAYRA MARÍA LEVOYER JIMÉNEZ
(Ecuador)

I. Summary of Case 

	Victim (s): Dayra María Levoyer Jiménez

Petitioner (s): Comisión Ecuménica de Derechos Humanos (Ecumenical Commission for Human Rights)
State: Ecuador

Merits Report No.: 66/01, published on June 14, 2001
Admissibility Report No.: 29/00, adopted on March 7, 2000
Themes: Right to Humane Treatment / Right to Personal Liberty / Detention Conditions / Right to a Fair Trial / Judicial Protection / Arbitrary detention / Presumption of innocence / Torture, Cruel, Inhuman and / or Degrading Treatment
Facts: The case refers to the deprivation of liberty of Dayra María Levoyer Jiménez, who was detained on June 21, 1992, without a judicial order and held in solitary confinement for 39 days, during which time she was subjected to psychological torture. She was held without a judgment being rendered for more than five years, with all of the charges against her eventually being dismissed. During her detention, numerous writs of habeas corpus were filed unsuccessfully. Finally, on June 16, 1998, the Constitutional Court ruled in an appeal of the last habeas corpus writ that she be set free in view of the extended duration of her pretrial detention. The arrest and subsequent detention of Ms. Levoyer Jiménez was due exclusively to the fact that she is the partner of Hugo Jorge Reyes Torres, who was accused of leading a powerful drug cartel in Ecuador.

Rights violated: The Commission concluded that, with respect to Dayra Maria Levoyer Jimenez, the State of Ecuador violated the right to humane treatment (Article 5), the right to personal liberty (Article 7), the right to due process (Article 25), together with the general obligation to respect and ensure set forth in Article 1(1) of the American Convention.


√
II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. Proceed to grant full reparations, which involve granting adequate compensation to Ms. Dayra Maria Levoyer Jimenez.
	Partial compliance

	2. Order an investigation to determine responsibility for the violations detected by the Commission and eventually to punish the individuals responsible.
	Pending compliance

	3. Take such steps as are necessary to reform habeas corpus legislation as indicated in the present report, as well as to enact such reforms with immediate effect.
	Total compliance



III. Procedural Activity
1. On February 13, 2019, the IACHR held a working meeting with the parties at the 171st period of sessions, as follow‑up to the recommendations issued in Merits Report No. 66/01. On April 10, 2019, the IACHR requested information from the parties on measures adopted to implement the commitments agreed to by the parties at that meeting. The State submitted that information on May 15, 2019, and the petitioners, on June 5, 2019.
2. On June 9, 2020, the IACHR requested the parties to provide updated information on steps taken to comply with the first and second recommendation in this case based on the information published in the 2019 IACHR Annual Report. By note of July 9, 2020, the petitioners presented that information.  For its part, the State did not present the requested information.

3. On August 6, 2020, the IACHR requested the State to provide updated information on compliance with the recommendations in this case.  The State presented that information on October 21.

4. In 2020, on August 6, the IACHR requested the petitioners to provide updated information on compliance with the recommendations contained in Report No. 66/01.  As of the closing date of this report, the IACHR had not received a reply to this communication from the petitioners.
IV. Analysis of the information presented
5. Commission considers that the information provided by the State and the petitioners in 2020 is relevant for updating the monitoring of this case, on measures adopted recently regarding compliance with at least one of the recommendations issued in Merits Report No. 66/01.
V. Analysis of compliance with the recommendations
6. With regards to the first recommendation, in 2018, the State informed that it held a working meeting with the authorities of the Council of the Judiciary (Consejo de la Judicatura), the Ministry of the Interior and members of the police on January 24, 2018, in order to examine judicial and administrative mechanisms to expunge criminal records in certain cases, such as in the present case, pursuant to the decision of the Inter-American Court of Human Rights in Chaparro Álvarez and Lapo Íñiguez vs. Ecuador.
 As a result of this inter-institutional effort, in March 2018, an electronic judicial register was established that permits direct notification to the National Directorate of the Judicial Police and Investigations (Dirección Nacional de Policía Judicial e Investigaciones) of those judgements concerning criminal offenses that have acquitted the defendant or that have definitively dismissed the case, so that the defendant’s criminal record can be expunged. Given that a dismissal was handed down on behalf of Ms. Levoyer Jiménez, the State informed that it moved to expunge her criminal record through this judicial register. The State forwarded to the IACHR a copy of Ms. Levoyer Jimenez’s Official Criminal Record dated May 10, 2018, as proof that her record had been expunged.
7.  In relation to the victim’s request to lift the ban to be lifted on transfer or disposal of her property, the State reported that on April 26, 2018, a working meeting was held with the participation of the petitioners, the victim and representatives of the Directorate of Human Rights of the Ministry of Justice, Human Rights and Worship (MJDHC). At this meeting, the victim’s representatives stated that in five of the six cases brought against Ms. Levoyer Jimenez, the precautionary measures had already been lifted. The State reported that a motion for reconsideration had been filed with regard to lifting the ban on the transfer of property, but pursuant to the provisions of Ecuadorian law currently in force, this motion must be sent back to the trial court judge of Ms. Levoyer Jimenez’s case for the order to lift the ban to be issued. In this regard, the State reported that it is awaiting the trial court judge’s order to proceed to lift the ban on the transfer of her property and it will bring this information to the attention of the Commission as soon as this occurs. In  2019, the State reported that on March 27, 2019, it held a meeting about lifting the precautionary measures on Dayra Levoyer’s property. At that meeting, the Council of the Judiciary agreed to provide information on the existing proceedings against the victim. The State reported that, on April 23, 2019, an interagency working meeting was held with the victim and her representative present, at which information on lifting the precautionary measures was verified. Actions were coordinated with the Council of the Judiciary to hide the information in the SATJE system on the Dayra Levoyer proceedings. It was also agreed that the Property Registrar would send information to the Directorate of Human Rights on the assets in Dayra María Levoyer’s name, including those with precautionary measures banning their transfer. On April 29, 2019, the Council of the Judiciary sent a CD to the Directorate of Human Rights with the court documentation regarding the precautionary measures issued under cases 17268-2011-1029, 17268-2013-0740, and 17268-2014-0329, which is being reviewed to coordinate actions at the institutional level to achieve effective reparations. Lastly, the State reported that on August 20, 2019, a meeting was held between the Directorate of Human Rights and Ms. Dayra Levoyer to clarify doubts about the case.
8. In 2020, the State presented information forwarded by the Council of the Judiciary regarding the actions brought against Ms. Levoyer.  It was alleged in that communication that in Proceeding No.  91-92,
 in 2010, the precautionary measures were lifted when the dismissal order was issued.  However, only in November 21, 2014 was the order issued to lift the precautionary measures in connection with the real property of Ms. Dayra Levoyer and others.  In Proceeding No.  76-94
 (Banco de los Andes), referred to the Provincial Court for consultation, information was presented on the definitive dismissal and lifting of the precautionary measures for the property of Jorge Hugo Reyes Torres.  For its part, in Proceeding 92-92,
 the communication indicates that in 1992, the precautionary measures against Dayra Leoyer were dismissed preliminarily, and in 2013, the execution proceeding was registered under No. 172682011102 and the order issued to lift the precautionary measures. With regard to Proceeding No. 93-92,
 the State reported on the order to execute the judgment issued in connection with the report of the crime of drug trafficking for the lifting of the precautionary measures in this case. Lastly, the communication alleged that three of the properties, located in Guayas and Pichincha provinces, had now been returned to Ms. Dayra Levoyer, with return pending of the property in Santo Domingo de los Tsáchilas province. The State alleged that the Property Registry was still taking steps to obtain information regarding the case, but that delays had occurred due to the COCVID-19 situation. Lastly, the State did not present information regarding reparations for the victim for material and moral damage.

9. In 2018, the petitioners informed that, to date, the damage caused to the victim has not been repaired. She continues to be subjected to precautionary measures in the Property Registrar and in the financial system, and her assets which were confiscated continue to be held by state agencies.
 In this regard, the petitioners asserted that the State should not register the precautionary measures issued in 1992 to property acquired by the victim subsequent to 1992 and that it should lift said measures on the property acquired by her prior to 1992, as it was ordered to do so by the court when the victim was acquitted. In 2019, the petitioners reported that the victim had requested that the courts lift the precautionary measures on her property in effect since 1992. They stated that the Provincial Court of Pichincha ordered that case 1712320070215 be sent to a sentence enforcement judge for the motion for the return of property to be heard. As a result, the Criminal Unit headquartered in the Parish of Iñaquito, acting as sentence enforcement judge in case 17294201900181, agreed to hear the motion to lift the precautionary measures and decided not to order that the property be returned, threatening to impose the penalties established in the Code of the Judicial Branch on the victim if she continued insisting on her motion. In June, the judge removed herself from the case and ordered that it be remanded to the Provincial Court. In a hearing on August 1, 2019, the Provincial Court found that the first‑level judge had violated the law with her decision; therefore, it denied her recusal and ordered that the case be sent back for sentence enforcement. The first‑level judge agreed to hear it again on September 11, 2019, and did not order that the precautionary measures be lifted or that the victim’s assets be returned. The petitioners further reported that, on April 23, 2019, they attended a meeting at the Directorate of Human Rights with the victim and delegates of the Property Registrar and the Council of the Judiciary. At the meeting, the representatives of the Property Registrar stated that they would only comply with a court decision to lift the ban on the transfer of assets. The petitioners alleged that the representatives of the Property Registrar did not explain their legal basis for imposing precautionary measures on assets acquired by the victim after 1992; they only said that that was their practice and they would only lift the measures with a court order. Consequently, Council of the Judiciary agreed to expedite the proceedings before the courts so that the precautionary measures could be lifted as soon as possible. The petitioners maintain that, at present, the precautionary measures have not been lifted because the sentence enforcement judge has not ordered it. They also hold that, to date, the State has not granted any kind of material or immaterial reparation to the victim.
10. In a communication forwarded on July 9, 2020, the petitioners indicated that Ms. Dayra María Levoyer had again found it necessary to hire an attorney to ensure the execution of the order to lift issued in July 1995, and reaffirmed in 1996, 2002, and 2007 by the Specialized Chamber of the former Superior Court.  They also indicated that in March 2020, the Penal Unit of Iñaquito Parish had ordered the Property Registries of Quito, Guayaquil, and Santo Domingo to lift the precautionary measures, but the corresponding notes for implementation of the decision had not been sent. Lastly, the petitioners again alleged that the State had not taken any action to provide material or moral reparation to the victims
11. The Commission welcomes the fact that the State has expunged the victim’s criminal record and taken steps to lift the prohibition on disposal of her properties. The IACHR also welcomes the information provided by the State regarding the return of Ms. Dayra Levoyer’s properties and invites the parties to provide specific information and supporting documentation regarding the precautionary measures lifted and the properties allegedly yet to be returned.  The Commission also calls on the State to take the remaining steps with the Property Registries of the cities mentioned by the petitioners above to guarantee effective compliance with this recommendation. Furthermore, the IACHR notes that it has not received information from the parties with respect to actions taken by the State to ensure that the victim receives reparations for material and immaterial damages. It therefore urges the State to provide up‑to‑date, detailed information on the matter. Based on the foregoing, the IACHR finds that Recommendation 1 is partially complied. 
12. Regarding the second recommendation, in 2018, the State informed that in September 2017 senior officials of the Truth and Human Rights Commission of the Office of the Attorney General of the State (Fiscalía General del Estado) initiated investigations. In November 2017, the need to join 6 cases related to the arrest of 6 individuals, including the victim, in the context of Operation Cyclone (Operativos Ciclón) was identified. The State indicated that information had been obtained within the investigation and that it continues to advance the process which seeks to punish those responsible for committing the crimes against the victim. In 2019, the State, based on information reported by the Office of the Attorney General of the State, noted the prior investigation opened on August 8, 2017, and said that the progress made in the investigation consisted of requesting several bundles of documents, receiving the victim’s version, and seeking information related to the case herein.
13. The State forwarded information regarding the status of the investigations opened and steps taken in 2020.  Among the most relevant actions moving the instant case forward, the State noted (i) certified copies obtained of a report prepared following the June 1992 arrests in the context of the “Operation Cyclone”; (ii) information obtained regarding criminal proceedings instituted against the victim; (iii) list obtained of police personnel from the offices of the former Criminal Investigation Service (SIC); (iv) the curricula vitae obtained of officials who might have knowledge of said operation; and (v) notification of the police officers who signed the 1992 report with the content of Merits Report No. 66/01, and the opening of a prior investigation against them.  At the same time, the State indicated that the case was still at the prior investigation stage, the information being confidential pursuant to the provisions of Article 584 of the Comprehensive Code of Penal Procedure

14. In 2018, the petitioners informed that there are no criminal proceedings to punish the police officers, judges and prosecutors who acted against the victim, and that no administrative action has been instituted either to punish the Property Registrar, who without any court order, continues to register prohibitions on the transfer of the victim’s assets. In 2019, the petitioners reiterated the information that they sent to the Commission in 2018.
15. In 2020, the petitioners alleged that the State had not yet instituted proceedings for the violations of the victims’ rights, despite all the criminal actions available to it since 1992, as were the police reports containing the names of police and other authorities who had participated in the victim’s unlawful detention.

16. The IACHR receives with satisfaction the information provided by the State regarding the steps taken to obtain the evidence necessary to identify those responsible for the violations identified in Merits Report No.  66/01. Accordingly, the IACHR invites the State to step up efforts to ensure that the case moves beyond the prior investigation stage, bearing in mind that over 28 years have gone by since the facts were identified. In this sense, the IACHR recalls that the duty to investigate must be discharged in a serious manner and not as a mere formality that is doomed to fail from the very beginning and it must pursue a goal and be undertaken by the State as its own legal duty rather than a mere processing of private interests, dependent upon the procedural initiative of the victim or the victim’s next of kin or on the contribution of evidence by private parties, without an actual quest for truth on the part of the public authorities.
 Based on the foregoing, the IACHR considers that Recommendation 2 is pending compliance. 
VI. Level of compliance of the case 

17. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Accordingly, the IACHR will continue to oversee the implementation of Recommendations 1 and 2. 
18. The Commission invites the State to take the necessary measures to comply with the recommendations issued in Merits Report No. 66/01 and to provide it with up to date and detailed information about such measures. 
VII. Individual and structural results of the case 

19. This section highlights the individual and structural results of the case which have been informed by the parties.  

A. Individual results of the case
Restoration of the infringed right measure
· The National Directorate of the Judicial Police expunged the criminal record of Dayra María Levoyer Jiménez in 2018. 

· In 2020, the Council of the Judiciary alleged that three of the victim’s properties, located in Guayas and Pichincha provinces, had been returned, it remaining to return the property located in Santo Domingo de los Tsáchilas province.
B. Structural results of the case
Legislation/Regulations 

· In 2008, the State amended its legislation on habeas corpus in the Constitution (art. 89) and the Organic Law of Jurisdictional Guarantees and Constitutional Enforcement (arts. 43 to 47), which resulted in the protection measure of habeas corpus no longer being decided by the mayor, as it was previously done, but by a judge as an independent and impartial authority in accordance with the Inter-American Convention on Human Rights.   

Institutional Strengthening 

· In March 2018 an electronic judicial register was established to enable direct notification to the National Directorate of the Judicial Police and Investigations of any judgments concerning criminal offenses that have acquitted the defendant or that have definitely dismissed the case, so that the defendant’s criminal record can be expunged. 
� IACHR, 2008 Annual Report, � HYPERLINK "http://www.cidh.org/annualrep/2008eng/Chap3.f.eng.htm" ��Chapter III, Section D: Status of Compliance with the Recommendation of the IACHR�, para. 325.  


� IACtHR, � HYPERLINK "http://www.corteidh.or.cr/docs/casos/articulos/seriec_170_ing.pdf" ��Case of Chaparro Alvarez and Lapo Iñiguez Vs. Ecuador�, Judgment of November 21, 2007, Series C No. 170. 


� The Report alleges that the case included the following lists of “Actions Related to Case Reported by the IACHR.” Registered actions against Dayra Levoyer: 1726420100291, 1712420130132, 09333201500281, 1726820140329; Registered actions with Dayra Levoyer as an actor: 09333201500281, 17230201509626, 1725120090053, 1725820060345.


� The Report alleges that the case included the following lists of “Actions Related to Case Reported by the IACHR: Registered actions against Dayra Levoyer 1726820130740, 1726320100312, 1712320120150; Registered actions with Dayra Levoyer as an actor: 1740220141241G, 17U01201801795G, 17403201110661D.


� The Report alleges that the case included the following lists of “Actions Related to Case Reported by the IACHR Registered actions against Dayra Levoyer: 1712120061248, 1726820111029, 1725320100356, 1726820091334; Registered actions with Dayra Levoyer as an actor: 1740120140494G, 1726420071033.


� The Report alleges that the case included the following lists of “Actions Related to Csse Reported by the IACHR.” Registered actions against Dayra Levoyer: 1772120050131, 1772120050131w, 1772120130279, 1712320070215; Registered actions with Dayra Levoyer as an actor: 1730120130432, 1731120060428.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" ��Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, para. 1022.


� IACtHR, �HYPERLINK "http://www.corteidh.or.cr/docs/casos/articulos/seriec_171_ing.pdf"��Case of Albán Cornejo et al. Vs. Ecuador�, Judgement of November 22, 2007. Series C No. 171, para. 62.
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