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FOLLOW-UP FACTSHEET OF REPORT No. 36/08
CASE 12.487

RAFAEL IGNACIO CUESTA CAPUTI

(Ecuador)

I. Summary of Case 
	Victim (s): Rafael Ignacio Cuesta Caputi

Petitioner (s): Jorge Sosa Mesa, Xavier A. Flores Aguirre, Rafael Ignacio Cuesta Caputi

State: Ecuador

Merits Report No.: 36/08, published on June 18, 2008 

Admissibility Report No.: 10/05, adopted on February 23, 2005

Compliance Agreement: Signed between the parties on October 20, 2010
Themes: Right to a Fair Trial / Judicial Protection / Freedom of Thought and Expression / Investigation and Due Diligence
Facts: The case refers to the responsibility of the Ecuadorian State for lack of proper investigation of the facts related to the explosion of a bomb in the hands of Rafael Cuesta Caputi, as a result of his journalistic activities, causing him physical damage. The victim was the news director of the Guayaquil office of the television channel Canal TC Televisión. On January 21, 2000, he criticized, during a live broadcast, the coup d’état that was occurring in Ecuador that same day. During the broadcast, the station received an anonymous telephone call threatening the victim. At the beginning of February 2000, a person contacted the victim, identifying himself as a private investigator, and offered him a video with information about the participants in the aforementioned coup. The victim responded that it was not the channel’s policy to acquire videos but that the person could send it if he wanted. On February 16, 2000, the victim received the package and when the video cassette was removed, it exploded, causing injuries to his hands, face, chest and abdomen, and causing him to remain under observation overnight at a medical clinic in Guayaquil.

Rights violated: The Commission concluded that the Ecuadorian State incurred international responsibility for violating, to the prejudice of Rafael Ignacio Cuesta Caputi, the rights to judicial guarantees, judicial protection and freedom of expression set forth, respectively, in Articles 8.1, 25 and 13 of the American Convention, in connection with the general duty to guarantee rights established in Article 1.1 of that treaty.  The Commission also reiterates its decision not to pronounce itself on the alleged violations of Article 5 of the American Convention, which was included in the admissibility report in application of the iura novit curia principle, considering that the allegations of the petitioner regarding violations of that Article were subsumed in the considerations with respect to Articles 8.1, 25 and 13.


II. Recommendations 
	Recommendations
	State of compliance in 2020

	1. Publicly acknowledge international responsibility for the human rights violations established by the IACHR in the present report.
	Total compliance1

	Compliance agreement
	Publish in a newspaper of wide national circulation:
1) The relevant extract of the Report issued by the Inter-American Commission on Human Rights.
2) The international responsibility of Ecuador will be recognized for the events that occurred in the year 2000 to which this case refers.
3) Apologies will be made to Mr. Rafael Cuesta Caputi and his family. 
	Total compliance

	
	A plaque commemorating the violation of Mr. Cuesta’s rights will be placed, preferably, in the building of the Provincial Court of Justice of Guayaquil or, failing that, in a public place, where due recognition of the contents of this plaque is assured. 
	Total compliance

	2. Carry out a complete, impartial, and effective investigation into the attack on Rafael Ignacio Cuesta Caputi.
	Pending compliance

	Compliance agreement
	The Attorney General of the State (Fiscalía General del Estado) will be requested to continue taking the necessary steps to adequately investigate the facts of this case and thus sanction those responsible for the attack suffered by Mr. Cuesta.
	Pending compliance

	3. Grant adequate reparation to Mr. Rafael Ignacio Cuesta Caputi for the violations of his right to judicial guarantees, to judicial protection, to personal integrity, and to freedom of thought and expression.
	Pending compliance

	Compliance agreement
	In order to recommend the amount of compensation to be given to Mr. Rafael Cuesta Caputi, a consultancy team will be hired to develop a “Mechanism to make visible the compensation to persons who have suffered human rights violations” and this mechanism will be established through an Executive Decree.
	Pending compliance


III. Procedural Activity
1. The parties signed a compliance agreement regarding the recommendations issued by the IACHR in this case on October 20, 2010. 
2. On December 5, 2016, the IACHR held a working meeting with the parties during its 159th Period of Sessions to follow up on the recommendations issued by the IACHR in Merits Report No. 36/08. 
3. On August 6, 2020, the IACHR requested the State to provide up-to-date information on compliance with the recommendations contained in Report No. 36/08. The State presented said information on October 21, 2020. 
4. On August 6, 2020, the IACHR requested the petitioners to provide up-to-date information on compliance with the recommendations made in the instant case. As of the closing date of this report, the IACHR had not received a reply to this communication from the petitioners.
IV. Analysis of the information presented
5. The Commission considers that the information presented by the State in 2020 is relevante to update monitoring of the case as it provides relevant data on recently adopted measures related to compliance with at least one of the recommendations issued in Merits Report No. 36/08.   
V. Analysis of compliance with the recommendations
6. With regard to the first recommendation, in 2019 the State reiterated the information it had submitted to the Commission in 2018. On that occasion, the State reiterated that the parties signed a Compliance Agreement regarding the recommendations and public apology to Mr. Cuesta Caputi as a victim of human rights violations on October 20, 2010. In this agreement, the parties agreed on the text of a commemorative plaque and the text to be published in one of the most widely circulated newspapers in Ecuador regarding the recognition of the State’s international responsibility and its public apology to the victim. On November 29, 2010, the public apology of the State in favor of Rafael Cuesta Caputi and the recognition by the State of its responsibility in the bombing that the victim suffered was published in the newspaper El Universo.
 On January 10, 2011, an event was held to unveil the plaque commemorating the violation of the rights of Mr. Cuesta Caputi at the Simón Bolívar Libertador Cultural Center of the Ministry of Culture of the city of Guayaquil, with the consent and approval of the victim and his lawyer.

7. In 2020, the State submitted information about the adoption of relevant inquiries as part of the investigation launched in 2017. Among these inquiries, there are requests for information from the following institutions: National Police, Judiciary Council, Judicial Branch, switchboard operators, and transport companies. In the documents submitted as annexes, the development of additional inquiries was identified to secure information on the facts of the attack. According to the information provided, on May 9, 2018, arrangements were made to take statements to hear the free and voluntary versions of persons who were knowledgeable of the facts, in which ten witnesses and the victim participated. The state also indicated that, on May 31, 2018, the victim’s free and voluntary version in the proceedings was taken. On January 6, 2020, arrangements were made to receive the extended versions of the persons knowledgeable about the facts. Finally, on July 9, 2020, the complainant was given the virtual channels for establishing communication with the Prosecution Service.  Likewise, in these documents, the prosecuting attorney in charge of the case specified that the offense had been classified as “attempted murder” and pointed out that, according to the general rules for common crimes in force at the time and taking into consideration that more than 20 years had elapsed since the incident, the statute of limitations for the crime had expired. The prosecutor also specified that, to date, it had not been possible to establish a causal link between the incident and a specific perpetrator. Finally, the state reiterated what had been indicated about the confidentiality of the information in preliminary criminal investigations and indicated that the case was at a preliminary stage. 
8. The IACHR thanked the state for submitting up-to-date information on the investigation and welcomed the development of new actions to gather information in connection with the attack on Mr. Cuesta Caputi. Nevertheless, it received with concern the news that, to date, it has not been possible to identify a potential perpetrator of the offense and that the proceeding may well be time-barred because of the statute of limitations. The state is requested to fulfill its obligation of conducting an investigation promptly and impartially, in order to prevent the case from falling under the statute of limitations. This obligation is all the more important in the instant case because of the excessive delay in the investigations and the absence of possible perpetrators of the attack, even despite the preliminary identification of those responsible, including by Ecuadorian media, for which the state is responsible, as concluded by Merits Report No. 36/08.
 

9. Regarding this item, the Inter-American Court has given its view, indicating that rulings upholding the statute of limitations are inadmissible when they intend to hinder the investigation and punishment of those responsible for gross human rights violations.
 Nevertheless, even when the unenforceability of the statute of limitations in a criminal case is confined to situations of gross human rights violations or crimes against humanity, the Court has pointed out that: 

in the possible analysis of impunity in a legal proceeding, it is important to note that certain contexts of institutional violence, as well as some obstacles in the investigation, can lead to serious impediments for the proper investigation of some human rights violations. In each case in particular, taking into account specific arguments about evidence, the non-applicability of the statute of limitations at a given time may relate to the objective of preventing the State from evading its responsibility for the injustices carried out by its officials in the framework of these contexts.

10. Thus, the IACHR reminds the state of the need to fulfill its obligations on the basis of the principle of good faith and the pacta sunt servanda rule recognized in the Vienna Convention on the Law of Treaties. This is to ensure the effective use of the international instruments adopted by Ecuador, as well as the decisions taken by international human rights protection bodies.
 In that regard, the IACHR urges the state to refrain from applying the statute of limitations for the criminal investigations conducted in this case and to adopt all the technical, economic, institutional, and professional measures that might be needed so that the investigation can move forward quickly to the procedural stage and can guarantee access to justice for the victims in the instant case. Because of the above, the IACHR deems that compliance with Recommendation 2 is still pending.
11. Regarding the second recommendation, in 2019 the State provided no information regarding measures adopted to ensure it is implemented.  In 2018, the State informed that it was waiting to receive, from the petitioners, the documents supporting the material damages sustained and the expenses incurred by the victim in order to be able to move forward in reaching an agreement on the amount of compensation to be awarded to him. The State also informed that it had drafted a legislative bill regarding the execution of and compliance with merits reports and friendly settlement agreements.
12. In 2018, the petitioners informed that the State already has the necessary documentation and enough information to advance in calculating the amount of the financial reparation to be provided to the victim, including an amount proposed by the petitioners which was submitted to the Office of the General Counsel of the State (Procuraduría General del Estado). However, despite the repeated requests of the petitioners, the State has avoided any decision which would permit a determination of the amount. The petitioners indicated that they submitted an access to public information request to obtain a certified copy of the entire case file which is held in the Office of the General Counsel and the Ministry of Justice, Human Rights and Worship. Additionally, the petitioners noted that compliance with this recommendation was initially established by the State through a timetable which was included in the Compliance Agreement signed by the parties but that this timetable was never followed or fulfilled. They reported that they filed a complaint with the Council of Citizen Participation (Consejo de Participación Ciudadana) regarding the State’s failure to comply, in which they indicated the irregularities and omissions of the State in complying with the recommendations issued by the Commission.

13. Regarding the implementation of, and compliance with, human rights judgment reports, in 2020 the state referred to the issuance of Executive Decree No. 1317 of September 18, 2008, which assigned to the then Ministry of Justice and Human Rights the responsibility for coordinating the implementation of sentences, precautionary measures, provisional measures, friendly settlements, recommendations, and resolutions from the inter-American system and the universal human rights system (Article 1). The state pointed out that, as a result of Executive Decree No. 560 of November 14, 2018, said institution was superseded by the current Human Rights Secretariat (Secretaría de Derechos Humanos—SDH), which is the body now in charge of the above-mentioned duties. The state also referred to difficulties in carrying out its activities because of the COVID-19 pandemic, but indicated that it would be taking steps to commit to the case again and that the SDH planned to call Mr. Cuesta Caputi to a meeting to address implementation of the third recommendation. The State states that it would probably hold this meeting in October.
14. The IACHR commends the state’s willingness to set up the opportunity for a dialogue with the victim in order to ensure compliance with the recommendations in the case and invites the parties to provide information on the outcomes of these meetings. Nevertheless, the IACHR notes that there has been no substantive progress in this case 20 years after the events occurred and wishes to call attention to the fact that no substantive steps had been taken over the last year to move forward with the investigative process that was ordered. The IACHR also thanks the state for the information about the new institution authorized to ensure compliance with its decisions and expresses its willingness to collaborate and act as a mediator between the parties to ensure compliance with the agreements entered into by the parties in 2010. In this sense, the IACHR invites the State to take the necessary measures to ensure that the investigation progresses expeditiously and to provide timely updates to the Commission about these measures. Based on this, the IACHR finds that Recommendation 2 is pending compliance.  
VI. Level of compliance of the case 
15. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the IACHR will continue to monitor compliance with Recommendations 2 and 3. 
16. The Commission calls on the State to engage in a dialogue with the petitioners, in addition to taking the steps necessary to comply with the recommendations issued by the IACHR in Merits Report No. 66/01, and to provide up-to-date and detailed information on said steps to the IACHR. 
VII.  Individual and structural results of the case 
17. This section highlights the individual and structural results of the case which have been informed by the parties.  
A. Individual results of the case
Satisfaction measures 
· On November 29, 2010, the public apology of the State in favor of Rafael Cuesta Caputi and the recognition by the State of its responsibility in the bombing that the victim suffered was published in the newspaper El Universo.
· On January 10, 2011, an event was held to unveil the plaque commemorating the violation of the rights of Mr. Cuesta Caputi at the Simón Bolívar Libertador Cultural Center of the Ministry of Culture of the city of Guayaquil, with the consent and approval of the victim and his lawyer
B. Structural results of the case
· No structural results have been informed by the parties. 
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