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I. Summary of Case 

	Victim (s): Nelson Iván Serrano Sáenz

Petitioner (s): Alejandro Ponce Villacís, Francisco Serrano

State: Ecuador

Merits Report No.: 84/09, published on August 6, 2009
Admissibility Report No.: 52/05, adopted on October 24, 2005

Precautionary Measures: PM 463/11, granted on December 15, 2011 
Themes: Right to a Fair Trial / Judicial Protection / Detention Conditions / Arbitrary detention / Right to Humane Treatment / Right to Personal Liberty / Right to Nationality / Freedom of Movement and Residence / Death penalty / Torture, Cruel, Inhuman and / or Degrading Treatment 
Facts: The case refers to the illegal detention of Nelson Iván Serrano Sáenz, of dual Ecuadorian and American nationality, on August 31, 2002, in Quito, Ecuador, and his immediate deportation to the United States to face a trial for the murder of four people in the state of Florida, where he was later sentenced to death in October 2006. At the time of publication of the merits report, Mr. Serrano remained on death row in the United States.

Rights violated: The Commission concluded that the State was responsible for the violation of the rights to humane treatment, personal liberty, fair trial, nationality, freedom of movement and residence and the right to judicial protection respectively provided for in Articles 5, 7, 8, 20, 22 and 25 of the American Convention.  The IACHR concludes that in virtue of the conduct of its authorities the Ecuadorean State has failed to comply with its general obligations to respect and guarantee these rights and with its obligation to adapt its domestic legislation to its international commitments, as provided for in Articles 1.1 and 2 of the Convention.


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. Immediately recognize the human rights violations committed by its authorities to the detriment of Nelson Iván Serrano Sáenz, and take the necessary and timely measures, legal and diplomatic, with a view to the return of said person to his country of birth, from where he was arbitrarily deported.
	Total compliance


	2. To provide Nelson Ivan Serrano Saenz with legal assistance in accordance with international law.
	Partial compliance substantial

	3. Bring its domestic legal system into line with Article 25 of the American Convention in order to grant a simple and effective recourse in the judicial sphere to persons subjected to deportation processes.
	Partial compliance substantial

	4. Make adequate reparations to Nelson Iván Serrano Sáenz for the violation of his human rights as established in this report.
	Partial compliance


III. Procedural Activity
1. On December 15, 2011, the IACHR granted precautionary measures in favor of Mr. Nelson Iván Serrano Sáenz, an Ecuadorian national sentenced to death in the state of Florida. The Commission requested that the United States refrain from executing the death sentence until the Commission has had an opportunity to reach its decision on the petitioner’s claim of violation of the American Declaration, so as not to render moot the filing of that claim with the inter-American system.

2. On August 12, 2020, the IACHR held a portfolio meeting with the State of Ecuador to discuss achievements and pending actions to take in cases at the follow-up stage. 

3. In 2020, the IACHR requested updated information from the State sobre el cumplimiento de las recomendaciones emitidas en el Informe de Fondo Nº 84/09 el on August 6. The State provided that information on October 21, 2020.

4. On August 6, 2020, the IACHR requested updated information from the petitioners on compliance with the recommendations. As of the date of completion of drafting of the instant Report, the IACHR had not received the information from the petitioners.  

IV. Análisis relativo a la información proporcionada

5.           The Commission understands the information submitted by the State in 2020 to be relevant to updating follow-up on the case, as it provides important data on recently taken measures relating to compliance with at least one of the recommendations issued in Report on the Merits No. 84/09.

V. Analysis of the information presented
VI. Analysis of compliance with the recommendations
6. With regard to the second recommendation, the State has been providing legal assistance to Mr. Serrano since 2008 for the criminal proceedings that he is facing in the United States. On December 29, 2008, the Ministry of Justice, Human Rights and Worship (MJDHC) retained specialized legal counsel from a law firm based in the state of Florida, in order to appeal the death penalty sentence. Said sentence was upheld by the Supreme Court of Florida on March 17, 2011. As a result of the denial of the appeal, the MJDHC entered into a new retainer agreement with the same attorney on August 11, 2011 in order to file a writ of certiorari, which was denied by the Supreme Court of Florida on December 5, 2011.
 Additionally, on July 28, 2012, another attorney was hired to file a motion under Rule 3.851 of the Florida Rules of Criminal Procedure,
 arguing that the court appointed attorneys assigned to the victim by the Administration of Justice of the state of Florida during the trial stage of the criminal proceedings were remiss in making the case on behalf of the defendant and failed to introduce sufficient evidence and exhibits. This attorney was also hired to file a motion pursuant to Rule 3.853 of the Florida Rules of Criminal Procedure requesting that DNA tests be conducted and compared to DNA on evidence found at the scene of the crime. Both of these motions were filed on October 29, 2012. On March 14, 2014, the Supreme Court of Florida ordered new DNA testing on a glove, but the test did not exclude the victim’s DNA from the piece of evidence.
 The Circuit Court of the state of Florida denied the Rule 3.851 motion in January 2015, which prompted the Ecuadorian State to retain new counsel to appeal this decision. This appeal was denied on August 31, 2017. In 2018, the State informed that it intends to continue providing legal assistance to the victim by pursuing a re-sentencing proceeding, which seeks a new sentence on the grounds that the jury’s decision in the original trial was not unanimous. In this regard, the State retained the services of a law firm for the victim’s defense on June 4, 2018. The State indicated that it took into account the opinion of the victim’s family, particularly his son’s, in the selection and retaining of this law firm. 
7. In 2018, the State further informed about the diplomatic efforts it has made on behalf of Mr. Serrano. In this regard, the Consular Office of Ecuador in Miami visited the victim to attest to his current condition, particularly, his health status, as well as to provide him with appropriate consular assistance. Likewise, the State reported that the Consular Office stays in touch with the victim’s son on an ongoing basis in order to keep him updated as to the course of actions being undertaken by the State. The State had previously reported on Consular visits to verify the health status of the victim. 
8. In the communication submitted in 2019, the State reported on entering into a specific Agreement with the Ministry of Justice and Human Rights on December 22, 2017, to facilitate the process of hiring and overseeing legal assistance for the defense of Mr. Nelson Serrano. The State noted that, to date, State entities had entered into 6 contracts (for a value of $USD 1,800,000.00) for the different stages of the case proceedings (appeal of death penalty sentence, petition for review of judgment through writ of Certiorari, filing of Rule 3.850 motion, appeal of the decision on that rule, resentencing proceeding and subsequent filing of petition for Federal Habeas Corpus relief).  The State reported that on July 4, 2019, the Technical Selection Committee held a meeting, which was attended by Mr. Serrano’s son, to select a new law firm to advise the victim on filing for Federal habeas corpus relief, which is pending within the case.  As a result, a contract was signed between the selected law firm and the Embassy of Ecuador in the United States, with payment for services being made on September 17, 2020. The State pointed out that delay in the resentencing hearing would affect the habeas corpus filing.    

9. In 2020, the State reported, through a communication of the Ministry of Foreign Affairs and Human Mobility, that the law firm’s contract for the resentencing hearing would be in effect until the conclusion of the proceeding. In this regard, through communications from the Embassy of the State of Ecuador in the United States, attached as an annex, the defense cites obstacles it has met to get the resentencing hearing to be held or to file a motion for dismissal, based on the suspension of the deadlines due to the COVID-19 pandemic situation. In the communication on this topic, it was reported that the Supreme Court of Florida decided court hearings would resume 90 days after entering phase 3 of the reopening process, but that the case proceeding would be indefinitely suspended because it could not anticipate when that phase would begin. It further noted that it would need to anticipate filing an appeal in view of a recent legal precedent of the Florida Court.  Concurrently, the State noted that it would be taking steps through the Embassy and the Consulate to engage in dialogue with the US Department of State, Department of Justice and the Governor of Florida in order to comply with the IACHR’s recommendations. With regard to this point, the State pointed out that it is awaiting a response from the United States authorities. 
10. The petitioners previously informed that attorneys had been retained in the United States to provide legal assistance to the victim. 
11. The Commission positively values the efforts made by the Ecuadorian State to provide legal representation to the victim and awaits detailed information about the criminal proceeding he is facing in the United States. Based on this, the IACHR finds that Recommendation 2 is partially substantially complied. The IACHR appreciates that Mr. Nelson Serrano continues to be provided legal assistance to put on his defense in the death penalty case instituted against him. It also welcomes the diplomatic efforts pursued before the US authorities to reach a potential settlement of the case and compliance with the recommendations issued by the Commission. Based on this, the IACHR awaits the development of the criminal proceedings brought by the United States authorities and considers that the level of compliance with the Recommendation 2 is partial substantial.  
12. As for the third recommendation, in 2018, the State informed that the Organic Law on Human Mobility (LOMH) was approved unanimously by the National Assembly of Ecuador on January 5, 2017, and that it entered into force on February 6, 2017, with its Regulations being issued on August 10, 2017. These pieces of legislation are aimed at standardizing and regulating the exercise of rights, obligations, the institutions and mechanisms in relation to persons in situations of human mobility in the country and thus, are the legal instruments which govern deportation proceedings. The State informed that, while a deportation proceeding is strictly administrative in nature, it meets the requirements of being simple, prompt and effective. In this regard, Article 141 of the Regulation of the LOMH provides that from the time of notification of the opening of the deportation proceeding, a hearing must be held within a period of no more than two days and it must be adjudicated through a reasoned ruling within a period of no more than two days. Within this proceeding, the Ministry of the Interior shall notify the human mobility authority in order to facilitate for the person undergoing the deportation proceeding communication with his or her diplomatic mission, and the Ministry shall also notify the Office of the Public Defender (Defensoría Pública), should the person so require it, to provide legal assistance at the hearing. If the decision is to deport the individual in question, the administrative ruling is subject to review and appeal pursuant to the Organic Administrative Code. The competent administrative authority must rule on the suspension of the administrative act by weighing the potential damages to the individual against the public interest within three days. 
13. In 2019, the State explained that the LOHM expressly recognized deportation as an administrative procedure and that the procedure included different levels of appeal in keeping with the due process of law protections enshrined in the Ecuadorian Constitution. The State noted that this procedure fulfills the requirements of being simple, prompt and effective, given the fact that Article 141 of said law states that a deportation hearing must be held within a time period no longer than ten days from the notification of the opening of the case. The State also said that proceeding must be settled through a grounded decision within a period no longer than two days (48 hours). It further stated that the administrative proceeding meets the criteria established in the legal precedents of the Inter-American Court, particularly, those included in the Case of Expelled Dominicans and Haitians v. Dominican Republic, with regard to providing for fair trial rights in deportation or immigration proceedings. In this regard, the State noted that the Ecuadorian law conforms to Inter-American standards on the subject of migration inasmuch as it fulfills the six elements established in this legal precedent. According to the State, first, the deportation proceeding must be individual is ensured by Article 2 of the LOMH. Second, the duty to expressly and formally notify of the grounds for the deportation is ensured by Article 144(1) of the LOMH and 141 of its regulation. Third, regarding the ability to make arguments and confront the charges, Article 141 states that the notification should contain the notice of hearing where “the proceedings will take place and all evidence will be introduced and analyzed, complying with the third section of the right to not be forced to plead guilty on grounds which it is presumed are applicable.” Fourth, according to the State, the right to receive consular assistance, legal advice, as well as translation or interpretation is protected by Article 141, 99(9), 113(5), 138 and 144(3) of the LOMH, Article 191 of the Constitution and by the Guidelines for Handling Cases for persons in Situation of Human Mobility subjected to a Deportation hearing. Fifth, the right to submit the case to review by a competent authority is protected by Administrative Organic Code and Article 144(4) of the LOMH, which recognizes the right to a timely, effective appeal with suspended effects; and vi) that the deportation decision be notified and founded pursuant to the law (protected under Article 144(4 of the LOMH and Article 76(7)(L) of the Constitution).
14. In 2020, the State indicated that it has implemented legal reforms that allow those affected to file appeals in administrative, judicial and constitutional proceedings in an expeditious manner, which guarantees that they have effective judicial protection of their rights, including the right to defense and due process. In this regard, the State reiterated that the deportation process in Ecuador is regulated by the Organic Law on Human Mobility (LOMH) and its regulations, in force since February 6 and August 10, 2017, respectively. In addition, the State pointed out that, according to said regulations, the deportation process is of an administrative nature and is developed by the migration control authority. In addition, it indicated that the process begins with the notification of its opening and with the summons to a hearing in which the evidence is practiced, which must be carried out in a time not exceeding 10 days. The State explained that, once this hearing is concluded, the immigration authority must issue and notify a reasoned decision that may be challenged by means of the appeals for reconsideration and appeal. 
15. Regarding the mechanisms available to appeal the deportation decision, in 2020, the State indicated that any person that considers that a decision has affected his/her rights or interests may challenge an administrative act through: i) administrative mechanisms in the administrative venue, ii) administrative channels in the judicial venue, or iii) in the constitutional venue, if applicable. In this regard, the State indicated that the Organic Administrative Code -COA- regulates the administrative sanctioning procedure. With respect to the types of remedies available in this procedure, the State indicated that Article 219 of the COA provides for appeals and extraordinary review remedies and indicated that the appeal must be filed before the same body that issued the administrative act and that the highest administrative authority of the public administration is in charge of resolving it. The State further indicated that the resolution of the appeal by the highest administrative authority can only be challenged through the courts. It also said that the person that considers to have right to challenge an administrative act can use an action of plenary or subjective jurisdiction before the courts. The State indicated that, according to Article 326 of the General Organic Code of Proceedings (COGEP), the action of full or subjective jurisdiction “protects a subjective right of the plaintiff, allegedly denied, unknown or not recognized in whole or in part by administrative acts or actions that produce direct legal effects. This action may also be brought against normative acts that violate subjective rights”. 

16. Also in 2020, the State indicated that the procedural activity in the courts is currently more expeditious, because the COGEP incorporated oral procedural rules, making the process much simpler and more effective. It also indicated that the subjective action or full jurisdiction action is used to challenge administrative acts, administrative facts and regulatory acts, broadening the scope of action with respect to the previous law on contentious-administrative jurisdiction, and pointed out that judicial decisions can also be challenged through horizontal and vertical appeals. In addition, the State indicated that, according to Article 251 of the COGEP, there are various remedies that may be proposed in court against judicial decisions. Lastly, the State pointed out that any person may propose the constitutional and legal actions in the event of a possible violation of its rights and guarantees caused by an administrative act. In this regard, it indicated that Article 436 of the Constitution of the Republic of Ecuador states that the Constitutional Court hears and resolves, at the request of a party, the unconstitutionality of an administrative act with general effects issued by any public authority, and that, if declared unconstitutional, the act will be invalid. It also indicated that, according to Article 437 of the Constitution, it is possible to file before the Constitutional Court an extraordinary action for protection against judgments, final orders and resolutions with the force of judgment, when these are final or enforceable and demonstrate that the judgments have violated, by action or omission, due process or other constitutional rights.

17. The petitioners did not provide information on actions taken by the State to comply with this recommendation. 

18. The Commission appreciates the State's information regarding the legal mechanisms available to challenge decisions issued in deportation proceedings. The IACHR considers that the measures reported are aimed at bringing Ecuador's domestic legal system into line with Article 25 of the American Convention, in order to provide a simple and effective judicial remedy for persons subject to deportation proceedings. 

19. According to the information submitted by the State, the Commission notes that the Organic Law on Human Mobility (LOMH), the Organic Administrative Code (COA), the General Organic Code of Procedure (COGEP), and the Constitution of the Republic of Ecuador regulate a series of remedies to appeal decisions that have disregarded the rights of individuals, including decisions adopted in deportation proceedings. The Commission notes that some of these remedies can be exercised at the administrative level and others at the judicial level. In addition, it notes that the follow-up of this recommendation requires verifying that persons subject to deportation proceedings have access to a remedy that, on the one hand, they can exercise in the judicial sphere and that, on the other hand, is simple and effective to protect them from any violation of their human rights.

20. As to whether the remedies can be exercised in the judicial sphere, the Commission notes that, according to the State, any person who believes that his or her rights or personal interests have been affected by an administrative act may challenge it through administrative channels, whether in administrative or judicial proceedings, or even in a constitutional proceeding. Based on the information provided by the State, the Commission identifies that judicial authorities resolve the following remedies. First, the acción de plena jurisdicción o subjetiva (Article 326 of the COGEP), which allows challenging an administrative act. Second, the unconstitutionality of administrative acts with general effects issued by any public authority (Article 436 of the Constitution). Third, the extraordinary action for protection against judgments, final orders and resolutions with force of sentence, when these are final or enforceable and show that the trial has violated, by action or omission, due process or other rights recognized in the Constitution (Article 437 of the Constitution). With a view to assessing compliance with this recommendation, the Commission invites the State to clarify whether the three judicial remedies mentioned are all those available to persons subject to deportation proceedings to seek protection against acts that violate their human rights or whether, on the contrary, there are additional or different remedies that serve this purpose.

21. As to whether the recourse in the judicial sphere to persons subjected to deportation processes is simple and effective for the protection of persons subject to deportation proceedings, the Commission takes note of the State's statement that the COGEP introduced oral proceedings in the contentious-administrative jurisdiction. However, it also invites the State to submit information that will allow the Commission to analyze how these judicial remedies operate in practice and, specifically, to verify whether they are simple and effective remedies for persons subject to deportation proceedings to seek protection against any act that violates their rights. To this effect, the IACHR invites the State to inform, for example, who may file the available judicial remedies and when; how long they take to be resolved; if its exercise suspends the deportation process until a final decision is reached; whether there are legal or regulatory requirements prior to their exercise; and information on any other requirements that the affected person must meet to access judicial protection. Likewise, for the IACHR it is also relevant to know if there have been any recent reforms to the provisions that regulate the judicial remedies available to persons subject to deportation proceedings. For its part, the Commission invites the petitioner to inform its position on the measures reported by the State to comply with this recommendation. In accordance with the foregoing, the IACHR considers that Recommendation 3 has a level of substantial partial compliance.

22. With respect to the fourth recommendation, the State previously informed that on October 8, 2008, it adopted a decree creating a special commission for the investigation of Mr. Serrano Sáenz’s deportation which in its final report, dated December 8, 2008, acknowledged that the State had violated Mr. Serrano Sáenz’s rights and the illegality of the process of his deportation.
 On March 6, 2009, the Ecuadorian State sent a note of protest to the Government of the United States of America demanding the immediate devolution of the victim to Ecuador.
 Further, based on the report prepared by the “Commission to investigate the Process of Deportation of Nelson Ivan Serrano Saenz”, on February 3, 2009, the Attorney General of the State was requested to initiate an investigation in order to determine the criminal responsibility of those who participated in the process of deportation of Mr. Serrano. As a result, on August 22, 2012, an arraignment hearing was held against those who took part in the operation to locate, track, detain and transfer the victim. Consequently, a preliminary investigation was opened by the prosecutors in which several steps have been taken and on November 27, 2012, the investigation was deemed complete.
 In 2018, the State did not provide information about this recommendation. 

23. In the communication submitted on November 21, 2019, the State claimed that senior officials of the Ministry of Foreign Affairs and Human Mobility, Secretariat of Human Rights, Embassy of Ecuador in the United States and the Ecuadorian Consulate in Florida are following up on the health status of the victim and his current condition. It further reported that there have been visits and telephone contact between the victim, his son and the authorities of the prison facility, from August to October 2019, in order to find out his health status, conduct a medical examination and to enable repair of Mr. Serrano’s hearing aids.

24. In 2020, the State reiterated that it was engaging in telephone contact with the Ecuadorian Consulate in Miami, Mr. Nelson Serrano and his son, in order to follow up on his health status.  However, it explained that it had not be able to conduct a consular assistance visit planned for 2020, because of the health emergency. With respect to the criminal investigation into the facts of the detention and illegal deportation of Mr. Nelson Serrano, the State reported, through a communication submitted to the Office of the Attorney General of the State, that the Criminal Chamber of the Provincial Court of Pichincha dismissed the case without prejudice and the investigation with prejudice, on August 22, 2012.   Based on a reading of the legal grounds of the Ruling, it can be surmised that the decision was made on the basis of a lack of additional evidence in the case and the failure of the prosecutorial body to indict. The ruling cites as justification the inability to take the testimony of Mr. Serrano, regarding the alleged acts of torture and illegal detention, in view of the fact that the United States Department of Justice had not replied to the request for judicial cooperation made in 2012. The judicial authority also explained in the ruling that the judicial case could not be concluded until the information requested by this entity is submitted. 
25. The petitioners did not presented information on actions adopted to comply with this recommendation.
26. The Commission waits to receive updated information regarding the adoption of reparation measures in favor of the victim, as well as regarding the current status of the investigation that was opened. The IACHR welcomes the efforts made by the State to ensure the adequate health status of the victim and commends the initiative of engaging in telephone communications with Mr. Nelson Serrano and his son. The IACHR calls on the State to continue with its efforts to ensure the proper physical and mental health of the victim. However, the Commission expresses its concern over the decision of the judicial authority of the case to dismiss the cases based on lack of additional evidence, even though it has IACHR Report No 84/09, which also examined the charges of illegal detention of the victim, through a process of confrontation of evidence and introduction of supporting evidence, establishing that Mr. Nelson Serrano was illegally detained and was the target of cruel, inhuman and degrading treatment.
 Furthermore, it urges the State to submit updated information about the status of the request made to the United States Department of Justice, in view of the fact that eight years have elapsed since the decision to dismiss the case without prejudice was handed down. The IACHR calls on the State to adopt the necessary measures to provide adequate reparation to Mr. Serrano. Based on the foregoing, the IACHR finds partial compliance with Recommendation 4. 
VII. Level of compliance of the case
27. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Accordingly, the IACHR will continue to monitor compliance with Recommendations 2, 3 and 4. 
28. The Commission commends the State’s willingness to adopt concrete measures to implement the recommendations issued in Merits Report No. 84/09. At the same time, the IACHR hopes to receive updated information from the petitioners about the measures taken by the State to comply with said recommendations. 
VIII.  Individual and structural results of the case 

29. In this section, the individual and structural results of the case, as reported by the parties, are described. 
A. Individual results of the case
Restoration of the infringed right measures
· The State hired an attorney from a law firm located in the state of Florida on December 29, 2008 to appeal the victim’s death sentence.
· On March 6, 2009 the Ecuadorian State sent a note of protest to the Government of the United States of America, enclosing the “Report of the Commission for the Investigation of the Deportation Process of Nelson Iván Serrano Sáenz” and demanding the immediate devolution of Nelson Iván Serrano Sáenz to Ecuador.
· The State retained legal counsel on July 28, 2012, in order to file two motions pursuant to Rules 3.851 and 3.853 of the Florida Rules of Criminal Procedure. 
· The State hired a firm of private investigators to gather additional evidence, as well as a company to organize the 90,000 pages of documents related to the motion filed pursuant to Rule 3.851 of the Florida Rules of Criminal Procedure in 2012.
· The State retained legal counsel on January 25, 2015, in order to file an appeal of the ruling issued by the Circuit Court of the State of Florida in relation to the motion brought under Rule 3.851 of the Florida Rules of Criminal Procedure.
· On June 4, 2018, the State retained the services of a law firm to pursue a re-sentencing proceeding, which seeks a new sentence on the grounds that the jury’s decision in the original trial was not unanimous. 
Satisfaction measures 

· On October 8, 2008, the State adopted a decree creating a special commission for the investigation of Nelson Iván Serrano Sáenz’s deportation which, in its final report dated December 8, 2008, acknowledged that the State had violated Nelson Iván Serrano Sáenz’s rights and the illegality of the process of his deportation.
B. Structural results of the case
Legislation/Regulations 

· The National Assembly of Ecuador unanimously approved the Organic Law on Human Mobility on January 5, 2017, which came into force on February 6, 2017. 
· The National Assembly of Ecuador issued, by way of Executive Decree No. 111, the Regulations of the Organic Law on Human Mobility on August 10, 2017.
Institutional/Strenghtening 

· The Office of the Public Defender of Ecuador prepared and published the “Instructions for Handling Cases of persons in Situation of Human Mobility subjected to a Deportation hearing,” to provide advisory services to persons undergoing this procedure. 
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