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FOLLOW-UP FACTSHEET OF REPORT No. 92/05

 CASE 12.418

MICHAEL GAYLE

 (Jamaica)

I. Summary of Case  

	Victim (s): Michael Gayle
Petitioner (s): Jamaicans for Justice
State: Jamaica

Merits Report No.: 92/05, published on October 24, 2005

Admissibility Report No.: 8/03, adopted on February 20, 2003

Themes: Domestic Effects / Right to Life / Right to Humane Treatment / Torture, Cruel and/or Inhumane Treatments / Right to a Fair Trial / Judicial Protection / Right to Personal Liberty / Investigation and Due Diligence.  
Facts: This case refers to the death of Michael Gayle which resulted from an assault perpetrated on him by Jamaican security forces and police on August 21, 1999, and the failure of the State to undertake a prompt, effective and impartial investigation into the circumstances of his death.
Rights violated: The Commission concluded that the State was responsible for: a) violating Mr. Gayle’s right to life under Article 4 of the Convention, in conjunction with violations of Article 1(1) of the Convention, because of his unlawful killing at the hands of members of the Jamaican security forces; b) violating Mr. Gayle’s right not to be subjected to torture and other inhumane treatment under Articles 5(1) and 5(2) of the Convention, in conjunction with violations of Article 1(1) of the Convention, because of the assault perpetrated upon him by State agents and its effects, which led to his death; c) violating Mr. Gayle’s right to personal liberty under Article 7 of the Convention, in conjunction with violations of Article 1(1) of the Convention, because of his unlawful detention and arrest on false charges; and d) violating Mr. Gayle’s rights to a fair trial and to judicial protection under Articles 8 and 25 of the Convention, in conjunction with violations of Article 1(1) of the Convention, by failing to undertake a prompt, effective, impartial and independent investigation into human rights violations committed against Mr. Gayle and to prosecute and punish those responsible.


II. Recommendations

	Recommendations
	State of compliance in 2020

	1.  Grant an effective remedy, which includes the payment of compensation for moral damages suffered by Michael Gayle’s mother and next-of-kin, Jenny Cameron, and a public apology by the State to the family of Michael Gayle.
	Partial compliance

	2.  Adopt such legislative or other measures as may be necessary to undertake a thorough and impartial investigation into the human rights violations committed against Mr. Gayle, for the purpose of identifying, prosecuting and punishing all the persons who may be responsible for those violations.
	Pending compliance

	3.  Adopt such legislative or other measures as may be necessary to prevent future violations of the nature committed against Mr. Gayle, including training for members of Jamaican security forces in international standards for the use of force and the prohibition of torture and other cruel, inhuman or degrading treatment of punishment, summary executions and arbitrary detention, and undertaking appropriate reforms to the procedures for investigating and prosecuting deprivations of life committed by members of Jamaica’s security forces to ensure that they are thorough, prompt and impartial, in accordance with the findings in the present report. In this respect, the Commission specifically recommends that the State review and strengthen the Public Police Complaints Authority in order to ensure that it is capable of effectively and independently investigating human rights abuses committed by members of the Jamaican security forces. 
	Substantial partial compliance


III. Procedural Activity 
1. In 2020, the IACHR asked the State to provide up-to-date information on fulfillment of the recommendations made in Report on the Merits No. 92/05 on August 17. The State presented that information on Wednesday, October 21, 2020. The Commission appreciates the fact that, after 5 years, the State has provided information.
2. The IACHR asked the petitioners for up-to-date information on implementation on August 17, 2020. As of the date this report was finalized, the Commission had not received that information from the petitioners. The Commission observes with concern that the petitioners have not provided that information since 2010. 
IV. Analysis of the information presented 

3. The Commission considers that the information provided by the State in 2020 is relevant regarding measures adopted that are germane to fulfillment of at least one of the recommendations made in Report No. 92/05.
V. Analysis of compliance with the recommendations 

4. With regards to the first recommendation, in 2005, the State indicated that in view of its acceptance of liability for Mr. Gayle’s death, a settlement in the local courts was arrived at between Mr. Gayle’s mother and next-of-kin, Jenny Cameron, and consequently, the State was currently making payments for compensation for the damages suffered by her as a result of Mr. Gayle’s death.
 In 2006, State stated that compensation had already been paid to Michael Gayle’s mother and next-of-kin, Jenny Cameron, and did not accept the Commission’s recommendation that the matter of compensation be “revisited between the parties”. The State specified that the matter was settled by arm’s length negotiations, the sum offered was in keeping with Jamaican precedents and rules, and it was accepted by Ms. Cameron when she had the opportunity to challenge it. In addition, the State informed that a public apology was given by the Attorney General and Minister of Justice and was published in full in the Sunday Herald, March 14-20, 2004, under the heading “The Michael Gayle Case”, and reported with substantial quotation in the Daily Gleaner, dated March 11, 2004, under the heading “Government ‘regrets’ Michael Gayle’s Death”.
 In 2010, the State added that the terms of the apology, which contained both an expression of regret and an acknowledgement of wrongdoing, were publicized on the radio.
 In 2015, the State reiterated information that it had previously presented stating that J$2,886,265.00 had been paid to the estate of Michael Gayle by March 2005. The State stated that the sum of the compensation had been accepted voluntarily by Ms. Cameron and formalized by way of a Consent Judgement dated November 2, 2004. The State noted that an independent suit for moral damages had not been filed and that when the matter was before the court, Mrs. Cameron, represented by an attorney, had at no time brought evidence to the attention of the Government that would have justified any additional claim for damages. The State respectfully requested that the Commission find that this recommendation has been complied with.

5. In 2020, the State reiterated the information provided in 2015. As regards the sum of J$2,886,265,00 that the State paid to Michael Gayle's mother and to Jenny Cameron, his closest relative, the State indicated that said compensation was accepted by Mrs. Cameron, even though she was not obliged to accept it and it stressed that she had been counseled by a lawyer. For the State, the fact that the victims accepted the offer is irrefutable proof that the compensation was effective and adequate, so that in its view the State is not obliged to offer any other compensation. It added that merely voicing dissatisfaction with the amount of money offered was not sufficient grounds for maintaining the opposite. In addition, the State reiterated that the Minister of Justice and the Attorney General of Jamaica had made a public apology and, although the victims wished that the Prime Minister of Jamaica would do likewise, it was not necessary for more than one official to apologize. The State also indicated that the apology by the then Minister of Justice and the Attorney General was appropriate given that the former was in charge of administration of justice and the latter was the State's  chief legal advisor.
6. In 2005, the petitioners indicated that even though Ms. Cameron decided to agree to a settlement of the civil suit in local courts, she did so because she believed that she did not have any other choice. They further stated that she was unsatisfied with the amount she received, namely JA$1.9 million, or US $34,000.00, after her attorney fees.
 In 2009, the petitioners expressed that the Jamaican State had failed to comply with this recommendation, despite verbal and written requests from them to the country’s Prime Minister.
 In 2010, the petitioners informed that compensation for moral damages had not been paid to the family of Michael Gayle and that the sum already received by them was viewed as an inadequate remedy to compensate the family. Regarding the public apology, the petitioners pointed out that the letter they sent to the Prime Minister of Jamaica requesting compliance with this point was responded to with a copy of an opinion issued by the Solicitor General in the sense it was in the discretion of the Prime Minister to apologize, but cautioned that it could have implications in other cases. The petitioners indicated that the Prime Minister ultimately did not issue a public apology.
 In 2018, the petitioners did not present up-to-date information regarding measures taken by the State to comply with this recommendation.
7. The Commission notes that, despite the declaration by the State that it had paid compensation and offered a public apology to Mr. Gayle's next of kin, the latest comment by Mr Gayle's closest family members was that they were not satisfied with the compensation delivered by the State.  The Commission likewise notes that the State did not report any attempt at a rapprochement with the victims, even though the IACHR reiterated the position it took in Report on the Merits Nº 92/05 to the effect that victims' dissatisfaction with reparation offered by the State must be re-examined by the parties. 
. Based on this, the Commission finds that Recommendation 1 is partially complied.

8. Regarding the second recommendation, in 2006, the State informed that thorough and impartial investigations were carried out in the present case.
 In 2015, the State indicated that the laws of Jamaica, including the Charter of Fundamental Rights and Freedoms of the Constitution of Jamaica, provide adequate protection against human rights violations and facilitate a proper investigation, adding that although investigations were conducted in this case, the Director of Public Prosecution (DPP) concluded that there was insufficient evidence to file criminal charges. In this regard, the State explained that the decision to proceed with criminal charges rests solely with the DPP, pursuant to Section 94 of the Constitution of Jamaica, and that discretion regarding these decisions is not subject to the control of any individual or authority.
 The State indicated, however, that although the DPP concluded that there was insufficient evidence for a criminal prosecution, the Minister of Justice and Attorney General determined that there was sufficient evidence to warrant settlement of the civil claim brought by Ms. Cameron as well as issuing a public apology.
9. In 2020, the State indicated that. despite the Commission's considerations, the passage of time inevitably renders any attempt to gather physical evidence or even eye witnesses' testimony manifestly useless. It stated that that impossibility persists, even though the State had  established an independent body to carry out investigations into the conduct of the security forces, namely the Independent Commission of Investigations (INDECOM). Moreover, the State argued that, given the paucity of evidence gathered, it was illogical to expect that, at this late stage, convincing proof will be found that leads to the conviction of any member of the security forces.
10. In 2009, the petitioners informed that the State had failed to undertake a thorough and impartial investigation into the specific human rights violations committed against Mr. Gayle, for the purpose of identifying, prosecuting and punishing all the persons who may be responsible for those violations.
 In 2010, the petitioners stated that the State had made no indication of whether there was an intention to review the circumstances leading to the death of Michael Gayle or take any steps to identify, prosecute or punish his attackers.
 
11. The Commission notes with concern that, since the publication of Merits Report No. 92/05, the State has not adopted measures to undertake an investigation into the human rights violations committed against Mr. Michael Gayle. The Commission also laments the fact that the State restricted itself to declaring the impossibility of conducting any  investigation successfully, without reporting any steps taken to identify, try, and punish those responsible for what happened in the instant case. The Commission reminds the State that in the Merits Report in the present case, the IACHR concluded that the State had failed to undertake a thorough, prompt, and impartial investigation into the circumstances of the death of Michael Gayle and had not prosecuted and punished those responsible.
 The IACHR reminds that the duty to investigate must be discharged in a serious manner, not as a mere formality that is doomed to fail from the very beginning and it must pursue a goal and be undertaken by the State as its own legal duty rather than a mere processing of private interests, dependent upon the procedural initiative of the victim or the victim’s next of kin or on the contribution of evidence by private parties, without an actual quest for truth on the part of the public authorities.
 Based on this, the Commission finds that Recommendation 2 is pending compliance.   
12. Regarding the third recommendation, in 2010, the State informed that interim facilities had been identified for the Special Coroner’s Court and that the challenge being faced with respect to the Special Coroner was being addressed. The State added that proposed “whistle blower” legislation was before a Joint Select Committee of Parliament under the name “The Protection Disclosures Act, 2010”, which had the intention to encourage and facilitate employees making disclosures of improper conduct in the public interest; to regulate the reception and investigation of disclosures of improper conduct; and to protect employees who make such disclosures. Furthermore, the State stated its commitment to ensuring that legislative measures are taken to prevent future violations of the nature committed against Michael Gayle and in that regard it pointed out that the “Independent Commission of Investigations Act, 2010” was enacted and came into operation on April 15, 2010.
 In 2015, the State reiterated information previously submitted indicating that its security forces receive extensive training on international standards governing the use of force, the prohibition of torture and inhumane, cruel, and degrading treatment, extrajudicial executions, and arbitrary detention. The State explained that as a matter of policy, the Jamaican police force receives training on the fundamental rights and freedoms established in the Constitution, adding that this training is designed to ensure that police officers are exposed to current legislation. The State informed that measures implemented to ensure the protection of human rights included the creation of the Independent Commission of Investigations, whose mandate includes investigating reports of abuse committed by the security forces in violation of human rights. Finally, the State noted that, at that time, it was working to establish a National Human Rights Institution consistent with the Paris Principles for the Promotion and Protection of Human Rights.

13. In 2020, the State reported that it had joined forces with the organization Jamaicans for Justice, petitioners in the instant case, to provide human rights training for the security forces, including  recruits to the Jamaica Constabulary Force. It indicated that, since 2019, the United Nations had provided 2, 500 pocket book guides to human rights in law enforcement to the Jamaica Constabulary Force and that those guides address such issues as criminal investigations, the use of force, firearms, arrest, and detention. It also pointed out that that forms part of a broader cooperation between the United Nations Office in Jamaica and the National Police College of Jamaica, which includes plans to conduct a series of practical courses, a cases manual, and an online training course for the police. The State also declared that INDECOM had been very active in evaluating complaints of abuses committed by members of the security forces and that, between January 2019 and March 2020, it had completed 120 investigations of fatal shooting and had made recommendations as to the advisability of initiating criminal or disciplinary proceedings. The State also reported that, over the same period, 19 members of the security forces had been indicted on charges of murder, manslaughter, assault, occasional actual bodily harm and unlawful wounding, as a result of INDECOM investigations.  The State also explained that the Police Public Complaints Authority had been abolished and replaced by INDECOM, as an independent entity. Nevertheless, it explained that the Jamaica Constabulary Force has an Inspectorate and Professional Standards Oversight Bureau as an internal office for investigating police misconduct.  Based on the above, the State asserted that it had adopted appropriate measures to guarantee adequate human rights training for the security forces and that, through INDECOM, it had taken appropriate steps to ensure the existence of an independent and effective public authority to investigate alleged abuses  by the security forces.
14. In 2009, the petitioners informed that the State of Jamaica was in the process of enacting legislation to create an Independent Commission of Investigation to investigate deaths, abuses and excesses by state agents. Further, the petitioners mentioned that draft legislation was also pending in the Jamaican Parliament for the following: the creation of an Office of the Special Coroner to conduct inquests in cases where deaths occur at the hands of State agents; and to establish a whistleblower law as well as an Office of the Special Prosecutor to investigate and prosecute corruption. The petitioners also indicated that steps had been taken to train police officers in human rights, with the participation of representatives of Jamaicans for Justice.
 In 2010, the petitioners indicated that they had participated, along with Amnesty International, in training sessions with the Jamaica Constabulary Force, and that since 2008, this force had begun to incorporate human rights issues into its general training sessions, which had been geared towards focusing their officers on the importance of human rights through programs such as the use of Force and Firearms, Safe Encounter Training and Critical Incident Management. The petitioners further indicated that the Office of the Special Coroner was established pursuant to an amendment to the Coroner’s Act, but that the officer had not yet been appointed and that there were no facilities made available for the institution’s headquarters. With respect to the Police Public Complaints Authority, the petitioners indicated that the Independent Commission of Investigations had been created to replace it. Despite describing the additional powers given by law to this new institution as “encouraging”, the petitioners expressed their concern that it may not receive enough resources to function properly and with effectiveness.

15. The IACHR appreciates the information provided by the Jamaican State regarding human right training for members of the security forces and actions undertaken by INDECOM to look into complaints against members of the security forces. With a view to assessing the effectiveness of the measures reported, the Commission invites the State to remit additional information for an assessment of the details of the training measures, such as the number of persons trained, dates of training sessions, and any mechanisms deployed to ensure the sustainability of said measures. At the same time, with respect to the introduction of reforms in procedures for investigating and prosecuting acts against life committed by members of the security forces, the Commission invites the State to remit information that would be useful for assessing their effectiveness and impact, and specifically information showing that the measures taken have led to non-repetition of acts similar to what happened in the instant case. The IACHR likewise invites the petitioners to remit information regarding the effectiveness of these measures and compliance with this recommendation. In light of the above, the Commission observes that the parties have provided relevant information needed to update the status of implementation of this recommendation, which had been partially implemented, and considers that it is substantially partially complied.
VI. Level of compliance of the case  

16. Based on the foregoing, the IACHR concludes that the compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1, 2 and 3.   

VII. Individual and structural results of the case 

17. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

Satisfaction measures 

· Public apology by the Attorney General and Minister of Justice to Michael Gayle’s family which was publicized on the radio and published in the Sunday Herald newspaper under the heading “The Michael Gayle Case”, dated March 14-20, 2004, as well as in the Daily Gleaner newspaper under the heading “Government Regrets Michael Gayle’s Death”, dated March 11, 2004.
Pecuniary compensations measures 

· Payment of the sum of J$2,886,265.00 to the estate of Michael Gayle by March 2005, formalized by way of a Consent Judgement dated November 2, 2004

B. Structural results of the case 

Legislation / Regulations

· Enactment of the Independent Commission of Investigations Act, 2010, which entered into force on April 15, 2010, creating the Independent Commission of Investigations, whose purpose is to undertake independent investigations concerning actions by members of the security forces and other agents of the State that result in death or injury to persons or the abuse of the rights of persons.
· Amendments to the Coroner’s Act in 2010 which created the Office of the Special Coroner, the purpose of which is to conduct inquests in cases where deaths occur at the hands of State agents.  

Institutional strengthening

· Provision of training to the Jamaica Constabulary Force on international standards governing the use of force, the prohibition of torture and inhumane, cruel, and degrading treatment, extrajudicial executions, and arbitrary detention, as well as on the fundamental rights and freedoms established in the Jamaican Constitution. 
· Implementation of training programs to the Jamaica Constabulary Force on the importance of human rights, including the use of Force and Firearms, Safe Encounter Training and Critical Incident Management. 
· Creation of the Independent Commission of Investigations, by way of the Independent Commission of Investigations Act, 2010 which entered into force on April 15, 2010, the purpose of which is to undertake independent investigations concerning actions by members of the security forces and other agents of the State that result in death or injury to persons or the abuse of the rights of persons.

· Creation of the Office of the Special Coroner pursuant to an amendment to the Coroner’s Act in 2010, the purpose of which is to conduct inquests in cases where deaths occur at the hands of State agents.
· Human rights training for the security forces provided by the State in association with the organization Jamaicans for Justice. 
· 12,500 pocket guides to human rights in law enforcement delivered by the United Nations to the Jamaica Constabulary Force. The guides address the issues of criminal investigations, use of force, firearms, arrest, and detention. That provision of pocket guides forms part of a broader cooperation between the United Nations Office in Jamaica and the National Police College of Jamaica, which includes plans to conduct a series of practical courses, a cases manual, and and online training course for the police. 
· 120 investigations into lethal shootings and the formulation of recommendations regarding the advisability of initiating criminal or disciplinary proceedings by INDECOM regarding complaints of abuses committed by members of the security forces between January 2019 and March 2020.
· Nineteen members of the security forces indicted on charges of murder, manslaughter, assault, occasional actual bodily harm, and unlawful wounding, based on INDECOM investigations between January 2019 and March 2020. 
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