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CASE 11.381
MILTON GARCÍA FAJARDO Y OTROS
 (Nicaragua)
I. Summary of the case
	Victim (s): Milton García Fajardo and others 
Petitioner (s): Alfredo Barbarena Campos, Álvaro Leiva Sánchez
State: Nicaragua

Merits Report No.: 100/01, published on October 11, 2001
Admissibility Report No.: 14/97, published on March 12, 1997
Compliance Agreement: “Act of Agreements and Compromises” (Acta de Acuerdos y Compromisos) signed between the parties on June 7, 2007 

Themes: Right to Humane Treatment / Right to Compensation / Right to Assembly and Association / Right to a Fair Trial / Judicial Protection / Trade Union Rights / Protest and Public Demonstration / Right to Work / Right to Social Security / Excessive Use of Force / Freedom of Ex Post Facto Laws
Facts: On May 26, 1993, employees of the Customs Office of Nicaragua went on strike, which was declared illegal by the Ministry of Labor, and 142 workers were fired despite a number of judicial resolutions ordering their reinstatement to their jobs. During the strike, they were victims of the disproportionate use of force by security officials. On June 9 and 10, 1993, the Customs workers were beaten by the National Police, which used tear gas, nightsticks, and firearms. The petitioners stated that 50 workers were detained and 30 were charged criminally. They were later cleared of the charges by justice officials. 
Rights violated: The IACHR concluded that the State of Nicaragua: (a) violated, to the detriment of Milton García Fajardo, Cristóbal Ruiz Lazo, Ramón Roa Parajón, Leonel Arguello Luna, César Chavarría Vargas, Francisco Obregón García, Aníbal Reyes Pérez, Mario Sánchez Paz, Frank Cortés, Arnoldo José Cardoza, Leonardo Solis, René Varela, and Orlando Vilchez Florez, the right to humane treatment, contained in Article 5 of the American Convention on Human Rights; and (b) violated, to the detriment of Milton García Fajardo and the 141 workers who are included in this complaint, the rights to judicial guarantees and judicial protection, and economic, social, and cultural rights, protected by Articles 8, 25, and 26 of that international instrument, in relation to the general obligation to respect and ensure the rights, provided for in Article 1(1) of the same Convention.


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. To conduct a complete, impartial, and effective investigation to establish the criminal responsibility of the persons who inflicted the injuries caused to the detriment of Milton García Fajardo, Cristóbal Ruiz Lazo, Ramón Roa Parajón, Leonel Arguello Luna, César Chavarría Vargas, Francisco Obregón García, Aníbal Reyes Pérez, Mario Sánchez Paz, Frank Cortés, Arnoldo José Cardoza, Leonardo Solis, René Varela and Orlando Vilchez Florez, and to punish those responsible in accordance with Nicaraguan law.
	Pending compliance

	2. To adopt the measures necessary to enable the 142 customs workers who lodged this petition to receive adequate and timely compensation for the violations of their human rights established herein.
	Total compliance




III. Procedural Activity
1. The parties signed a compliance agreement on Recommendations on June 7, 2007, called “Act of Agreements and Commitments”, in order to comply with the second recommendation issued in Merits Report No. 100/01.

2. On June 16, 2011, members of the Negotiating Committee designated by the workers signed the “Act of Payment and Termination for Total Compliance with the Act of Agreements and Commitments” subscribed between the State and the workers.

3. On March 21, 2015, the IACHR held a working meeting between the parties during its 154th Period of Sessions regarding the follow-up of recommendations issued in Merits Report No. 100/01. 
4. On August 14, 2015 the CEJIL and CENIDH wrote to the IACHR indicating that they would no longer act as representatives in this case. 
5. On August 10, 2020, the IACHR requested the state to provide up-to-date information on its compliance with the recommendations made in Report No. 100/01. The state sent this information on August 18. 

6. On August 18, 2020, the IACHR requested the petitioners to provide up-to-date information on compliance. As the closing of the present report, the IACHR had not received this information. The Commission observed that 2018 was the last time the petitioners submitted information.
IV. Analysis of the information presented
7. The Commission deems that the information provided by the state in 2020 is not relevant for updating monitoring of the case, because it repeats information submitted previous years, without any information on the recently adopted measures on the missing recommendation of Merits Report No. 100/01.
V. Analysis of compliance with the recommendations
8. With regards to the first recommendation, in the working meeting held between the parties on March 21, 2015, the State indicated that it was impossible to implement it given that the criminal proceedings on account of personal injuries had prescribed due to the statute of limitations. According to the State, this is because the events occurred in 1993 and the right of action expires in 5 years; in other words, the events occurred prior to the issuance of the Report on the Merits 100/01, and 17 years have elapsed since the prescription of the lawsuit.
 In 2020, the state reiterated its position about the impossibility of complying with this recommendation, indicating that, at the time of the issuance of the Merits Report, eight years had already elapsed since the incidents had occurred, as a result of which the statute of limitations had expired. The state indicated that, pursuant to the principle of legality, this situation created a legal impossibility, and therefore it requested archiving the case.
9. In this sense, on April 5, 2018, the petitioners reported that the State of Nicaragua failed to comply with this recommendation because the facts were subject to prescription under domestic law and because the State failed to conduct a proper investigation into the acts of violence and injury committed against the victims in this case.
10. The IACHR takes note of the State’s and petitioners’ regarding the prescription of the criminal proceedings. In this regard and in keeping with the Inter-American jurisprudence, the IACHR recalls that, although judges must duly observe the status of limitations for all persons charged with a crime, such cannot be invoked and applied when it has been clearly proven that the passage of time was the result of procedural actions or omissions resulting from clear bad faith or negligence, contributing or enabling impunity. Thus, the Inter-American Court has found that when a State has ratified an international treaty such as the American Convention, its judges, as part of the State apparatus, are also subjected to it, which obliges them to ensure that the effects of the provisions of the Convention are not violated.
 In this case, the IACHR reiterates that it does not have sufficient evidence to determine whether prescription was applied to the processes due to omissions attributable to the State, carried out with the intent of removing those responsible from justice or for other circumstances beyond the state’s contro. In this regard, the IACHR calls on the parties to submit specific information regarding this point and concludes that the first recommendation remains pending compliance. 
11. Regarding the second recommendation, in a communication dated April 30, 2018, the State expressed that the IACHR found it had fully complied with this recommendation and with the “Act of Agreements and Commitments” signed by the parties on June 7, 2007.
  In a communication presented in 2020, the state reiterated the information sent in 2011 regarding the reparation measures granted to the employees and compliance with the agreements signed in 2007. The state indicated that the government had shown its willingness to redress the violations found in Report No. 100/01, which is an important achievement after the previous governments had failed to provide any response to the employees for more than 10 years
12. In the framework of the 2017 Annual Report, the IACHR took note of the information provided by the parties in previous years. In this regard, the IACHR noted that 105 workers had chosen a group of representatives to engage in negotiations inside the country with the Nicaraguan State. Using the legal powers vested in them, those representatives had appointed a person to represent them as a whole. That person had signed an agreement establishing clear amounts of reparation. Another group of workers had subsequently adhered to that agreement reaching a total amount of 144 beneficiaries. In 2017, the IACHR took note that the State proved that it complied with the obligations stemming from the agreement signed with the workers' representative. This was expressly stated by the Negotiating Committee appointed by notarized deed to represent the victims.

13. The IACHR also notes that, after the request to declare that the recommendations had been implemented, 4 persons had said they did not agree with the compliance. Two of them had signed the notarized deed granting power of attorney to the Negotiating Committee. The IACHR was also able to ascertain that those four persons and the victims cited as contacts by the organizations that acted before as co-petitioners, are included in the Annex, attached to the Payment and Certificate of Settlement document, as a list of workers who benefited from the agreement and certified full compliance with the agreement. The IACHR further verified that those persons are included in the list of checks issued by the State, which makes it possible to corroborate that they received said amount. According to the furnished information, the reception of the checks implied the acceptance of this item of the compliance agreement.

14. During 2018, the four petitioners reiterated to the IACHR that they disagreed with the implementation by the State of the recommendations issued in the Merits Report. In addition, they presented a special power of attorney, signed by the victims on May 1, 2012, revoking the power granted on May 22, 2007, to the Negotiation Committee, that is, subsequent to the Act on Agreements and Commitments signed by the parties on June 7, 2007. In this regard, the IACHR reiterates that the Act on Agreements and Commitments signed by the parties has been fully complied with and reaffirms that the State has complied fully with recommendation 2.
VI. Level of compliance of the case
15. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial.

VII. Individual and structural of the case
16. This section highlights the individual and structural results of the case, as informed by the parties. 
A. Individual results of the case
Pecuniary compensation measures

· On June 16, 2011, the payment of twenty-five thousand Córdobas (C$25.000.00) was completed, for which over five years (2007-2011) the State granted 144 former worker the equivalence of eighteen million Córdobas (C$18,000,000.00).

· On June 16, 2011, 46 persons were reintegrated into the Customs Office. 
· On June 16, 2011, the payment of the INSS contributions for the 14 years of unemployment was granted.

B. Structural results of the case
· There are no structural results which have been informed by the parties.
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