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FOLLOW-UP FACTSHEET OF REPORT No. 86/09

 CASE 12.553

 JORGE, JOSÉ AND DANTE PEIRANO BASSO

 (Uruguay)

I. Summary of Case 

	Victim (s): José Peirano Basso, Jorge Peirano Basso, Dante Peirano Basso
Petitioner (s): Dr. Carlos Varela Álvarez (MLAW)
State: Uruguay 

Merits Report No.: 86/09, published on August 6, 2009
Admissibility Report No.: 35/06, adopted on March 14, 2006
Themes: Preventive Prison / Domestic Effects / Right to a Fair Trial / Judicial Protection / Right to Personal Liberty. 
Facts: This case refers to the three Peirano Basso brothers who were deprived of their liberty on August 8, 2002. As of October 18, 2004, the date on which their petition was filed with the IACHR, they had still not been formally charged and had not been tried. By January 2005, the requirements for their release had been met, given that they had already spent two and a half years in prison. The State had accused them of violating Law No. 2230 (1893), which punishes the directors of companies in dissolution who commit tax evasion and other financial offenses. According to the petition, persons charged with this crime need not be incarcerated during their trial; nevertheless, the Peirano Basso brothers were held in prison because of the “social alarm” provoked by the collapse of the Uruguayan banking system, which they were alleged to have caused. 
 Rights violated: The Commission concluded that the Uruguayan Government was responsible for the unwarranted and unreasonable extension of the preventive imprisonment of Jorge, Jose and Dante Peirano Basso, and, consequently, the Uruguayan Government is responsible for violating the right to personal liberty (Article 7(2), (3), (5) and (6)), to a due process (Article 8(1) y (2)) and the commitment to guarantee that the competent authority shall enforce such rights (Article 25(1) and (2)), together with the general obligations of the State to honor and guarantee that such rights are exercised (Article 1(1)) and to adopt, such legislative or other measures as may be necessary to give effect to those rights or freedoms nationwide (Article 2 of the American Convention on Human Rights). 


II. Recommendations
	Recommendations
	State of compliance in 2020

	1. The Uruguayan State must take all the necessary measures to release Jorge, Jose and Dante Peirano Basso while a sentence is pending, without prejudice to the continuation of proceedings.
	Total compliance


	2. The State must amend its legal or other provisions in order to make them fully compatible with the rules of the American Convention that ensure the right to personal liberty.
	Partial compliance 


III. Procedural Activity
1. In 2014, the IACHR held a working meeting with the parties during its 153rd Period of Sessions regarding the follow-up of recommendations issued in Merits Report No. 86/09. 

2. In 2020, the IACHR asked the State for updated information on compliance with recommendations on August 10. The State provided the information on October 9, 2020.  

3. The IACHR asked the petitioners for updated information on compliance with recommendations on August 10, 2020. As of the close of this report, the Commission had not received that information. The petitioners last submitted information in 2017.
IV. Analysis of the information presented 
4. The Commission finds that the information provided by the State in 2020 is relevant, as it is up to date and extensive regarding the measures taken to comply with at least one of the recommendations issued in Report 36/08.
V. Analysis of compliance with the recommendations
5. With regards to the second recommendation, the State previously informed about the adoption of the new Code of Criminal Procedure of Uruguay, through Law No. 19.293 on December 19, 2014, and its publication in the Official Gazette on January 9, 2015, with a note that the new Code has been brought into accordance with the principles established in the American Convention on Human Rights and which demonstrates the State’s intention to comply with the recommendations issued by the IACHR.
 In 2018, the State informed that the new Code of Criminal Procedure entered into force on November 1, 2017. The State also made observations about the three aspects of this new legislation that the IACHR had identified in its 2017 Annual Report as being inconsistent with inter-American standards. In relation to the first aspect—the absence of a time limit on pretrial detention—the State reported that the new Code of Criminal Procedure specifically has a provision whose nomen iuris is precisely a time limit and, in effect, Article 235 provides for those cases in which pretrial prison must, by law, terminate. Furthermore, the Code establishes an objective and definitive limit of two years from the moment a person is deprived of his/her liberty if a complaint is not filed. With respect to the second aspect—the imposition of pretrial detention based on the potential punishment—the State reported that, under the current applicable provisions, the imposition of pretrial detention is not linked to the potential punishment to be handed down at the conclusion of the proceedings, but, rather, that it has its own guiding principles. In relation to the third aspect—the possibility that the time in pretrial detention may be equal to or greater than the time a person could expect to be deprived of his/her liberty pursuant to a conviction—Article 235 expressly stipulates that the time in pretrial detention may never be greater than the time a person may be deprived of his/her liberty as the result of a conviction. The State highlighted that the implementation of the Code of Criminal Procedure is producing a paradigm shift in the Uruguayan criminal justice system, given the new roles that correspond to the Judiciary, to the Office of the Attorney General (Fiscalía General de la Nación – FGN) and the Ministry of the Interior. In this regard, the State reported that since 2012, the FGN has been conducting training on the new role of prosecutors and the characteristics of an adversarial system through its training center. Furthermore, the State reported that the Organic Law of the Office of the Attorney General of January 5, 2017 (No. 19.483) has provided for the possibility of issuing general directives. These directives, which are prepared by the Advisory Board on General Directives and approved by the Prosecutor of the Court (Fiscal de la Corte) and the Solicitor General (Procurador General de la Nación), constitute a tool aimed at establishing common criteria regarding the activities of prosecution teams as an element of an effective and efficient public policy on criminal prosecution.  
6. In 2018, the petitioners reiterated the information provided in previous documents and stressed that the mere legislative reform of criminal proceedings was insufficient to fully comply with Recommendation 2, given that this new regulatory framework cannot imply a change in paradigm in Uruguay’s judicial system in terms of pretrial detention.
 The petitioners also reported that on May 15, 2018, the Executive Branch sent a bill to the legislature, which provided for several amendments to the new Criminal Cod, including the mandatory application of pretrial detention in cases of persistent, repeat or habitual offenders while proceedings are ongoing and until the judgment is enforced, as well as the inapplicability of early release for specific crimes such as rape, kidnapping and aggravated homicide. They stated that this bill again restricts the discretion judicial officers have to make decisions regarding pretrial detention.
7. The IACHR takes note of the amendments that the Uruguayan State has made to the Code of Criminal Procedure, principally through changes to Articles 224 and 235 thereof, in order to comply with the recommendation in question.
8. With regards to Article 224, the IACHR expresses its concern about the regulation of three matters: the decision on pretrial detention based on the “safety of the victim or society;” reoffending as a factor in the presumption of procedural risk; and, the catalogue of crimes that warrant application of pretrial detention. Firstly, Article 224 stipulates that in addition to flight risk, concealment and obstruction, “risk to the safety of the victim or society” is a requirement when applying pretrial detention. In that respect, the IACHR has established that the deprivation of liberty of the accused may solely be procedural nature and consequently, may only be justified to reasonably avert the risk of flight or obstruction of investigations.
 In this regard, the IACHR notes that the requirements for imposing pretrial detention pursuant to Uruguayan law are not exclusively of a procedural nature and therefore, are inconsistent with international standards. 
9. Furthermore, Article 224(2) of the Code of Criminal Procedure indicates that procedural risks will be presumed when the accused is “a persistent or repeat offender.” In this respect, the Commission recalls that the criterion of reoffending may only be considered as one of the factors in analyzing whether pretrial detention is appropriate in a specific case, but in no case is to be used as the guiding criterion for applying this measure.
 Given that Article 224(2) includes reoffending as grounds for presuming procedural risk, the IACHR considers that this runs counter to the principle of the presumption of innocence.

10. Article 224(2) also specifies that pretrial detention will be applied based on—in addition to reoffending as a procedural risk—whether the Ministry of Public Prosecution (Ministerio Público) brings charges of certain crimes that are provided for in said Article. The IACHR recalls that the application of mandatory pretrial detention based on the type of offense is a violation of the right to personal liberty,
 turning pretrial detention into a kind of advance punishment,
 and constitutes unlawful interference by the legislator in judicial authorities’ discretionary power.
 Given the foregoing, the provisions contained in said Article result in pretrial detention being applied based on whether the accused is charged with certain offenses.  
11. Furthermore, in relation to the reform of Article 235 of the Code of Criminal Procedure, the IACHR notes that the Uruguayan State has regulated the circumstances that determine the duration of pretrial detention. In particular, one of the circumstances that would terminate pretrial detention is if the person has served “the same amount of time as the punishment imposed under a conviction that has yet to be enforced.” In this respect, the Commission determined in Merits Report No. 86/09 that the “the prognosis of the punishment […] must be formulated taking into account the minimum legal punishment applicable to the offense charged.”
 Article 235(1)(b) of the Code, however, leaves open the possibility that the time limit for pretrial detention will not be established based on the minimum legal punishment which may be imposed. 
12. In 2019, the State respectfully noted its divergences with the facts punctuated by the IACHR in 2018. Thus, in relation to the procedural nature of pretrial detention, the State clarified that this institute is present in the current legal framework, and that this can be decreed by the competent court or requested by the Public Prosecutor’s Office when some requirements are present. Thus, the State understands that pretrial detention is a precautionary need of a procedural nature, adopted in the framework of a process and in order to avoid frustration.

13. In relation to the assessment of the quality of a persistent or repeat offender, the State affirms that the Uruguayan legal order is in accordance with that indicated by the Commission, once said quality is not a guiding or determining criterion of the preventive detention itself. According to the Uruguayan CPP, the quality of persistent or repeat offender is part of a simple presumption that must be taken in conjunction with the complaint by the Public Prosecutor's Office of crimes, and all this to conform to only one of the various prerequisites in the CPP to proceed pretrial detention Likewise, the State implies that the application of pretrial detention admits evidence to the contrary and is susceptible to the judge's analysis. Therefore, the State emphasizes that preventive detention is not a legal imperative or a legal obligation, so there is no mandatory preventive detention because of the type of crime.
14. In 2020, the State considered it important to indicate that although the first recommendation has been fully complied with, the crime for which the Peirano Bassos were tried was fraudulent insolvency. Additionally, the State submitted information provided by the Judicial Branch of the State, which indicated that, in accordance with national legislation, pretrial detention cannot be considered preemptive punishment because it is explicitly proscribed by paragraph 12 of the Constitution of the State. In its report, the State noted that the Judicial Branch is not responsible for intervening in processes to make or amend laws. Rather, its actions are limited to interpreting and applying them. However, through its Judicial Branch, the State pointed to a considerable number of courses and training programs for the national judiciary on criminal procedure, human rights, and international standards implemented throughout 2019 and 2020.
15. With respect to the information submitted by the State, the IACHR reiterates that pretrial detention constitutes an exceptional measure limited by the right to the presumption of innocence and whose application must be based on criteria of legality, necessity, and proportionality, which are indispensable in a democratic society
. It also recognizes the efforts made by the State to modify legislative or other provisions to make them consistent with the norms of the American Convention guaranteeing the right to personal liberty. However, taking into account the information presented by the parties, the Commission observes that, despite the amendments made by the State, the new Uruguayan legislation is still not consistent with the American Convention standards guaranteeing the right to personal liberty. In this sense, it concludes that this recommendation is partially complied.  
VI. Level of compliance of the case  
16. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance with Recommendation 2.
VII. Individual and structural results of the case 
17. This section highlights the individual and structural results of the case, which have been informed by the parties. 
A. Individual results of the case 

Restoration of the infringed right measures
· On May 29, 2007, the Criminal Judge of the 7th shift (Jueza Letrada en lo Penal de 7º turno) ordered the release of the Peirano Basso brothers, stating in several of the preamble paragraphs of her judgment, that she agreed with the findings of the IACHR. The judge ordered the provisional release of Dante, Jorge and José Peirano Basso on bail guaranteed by property or personal guarantee in the amount of US$250,000 each. 
· Dante Peirano was released on June 8, 2007, after paying a bond of US$250,000. 

· On October 31, 2007, the Court of Criminal Appeal of the 3rd Shift (Tribunal de Apelaciones en lo Penal de 3º turno) voided the arrest warrant against Jose and Jorge Peirano Basso. 

· Jorge Peirano Basso was provisionally released on December 14, 2007, and Jose Peirano Basso was provisionally released on December 18, 2007.
B. Structural results of the case
Legislation/Regulations 

· The new Uruguayan Code of Criminal Procedure was approved pursuant to Law No. 19.293, which entered into force on November 1, 2017. 

Institutional strengthening 

· The Training Center of the Office of the Attorney General conducted the following training courses for prosecution teams in 2018: 

· February 21-22: Intensive seminar on criminal investigation. 

· March: Training courses on operational systems for implementing adversarial criminal proceedings: Legal Wiretapping Management System; Public Security Management System; Adversarial Criminal Proceedings Information System.  

· April 24-27: Intensive seminar on adversarial criminal proceedings, taught by teams from Chile’s Office of the Prosecutor. 

· May 2-June 27: Interdisciplinary seminar on “The Office of the Prosecutor, criminal investigation, and adversarial criminal proceedings.” 

· June: Training on the Public Security Management System. 

· June 12, 14 and 21: International seminar on victim and witness assistance and protection, organized jointly with victims’ units and international cooperation. 

· July 19-September 6: Intensive seminar on adversarial criminal proceedings. 

· July 24: International workshop seminar on restorative justice, with international experts, including Professor Hans Albrecht (Director of the Max Planck Institute for Comparative Public Law and International Law) and Professor Juan Carlos Oyanedel. 

· Workshop on oral arguments in adversarial criminal proceedings. 

· September 24-28: Two international seminars on criminal investigation and adversarial criminal proceedings with the participation of US experts. 

· October 9-12: Seminar on adversarial criminal proceedings taught by teams from Chile’s Office of the Prosecutor. 

� IACHR, � HYPERLINK "http://www.cidh.org/annualrep/2009eng/Uruguay12553eng.htm" ��Case 12.553, Merits Report No. 86/09, Jorge, José And Dante Peirano Basso (Uruguay)�, para. 239. 


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, paras. 2324 & 2329.


� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, para. 2334.


� CIDH, � HYPERLINK "http://www.oas.org/en/iachr/reports/pdfs/PretrialDetention.pdf" �Measures to Reduce Pretrial Detention�, OEA/Ser.L/V/II.163. Doc. 105, July 3, 2017, para. 231. 


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/reports/pdfs/PretrialDetention.pdf" �Measures to Reduce Pretrial Detention�, OEA/Ser.L/V/II.163. Doc. 105, July 3, 2017; IACHR, � HYPERLINK "https://www.oas.org/en/iachr/reports/pdfs/report-pd-2013-en.doc" �Report on the Use of Pretrial Detention in the Americas�, OEA/Ser.L/V/II., Doc. 46/13, December 30, 2013, para. 157.


� IACHR, � HYPERLINK "https://www.oas.org/en/iachr/reports/pdfs/report-pd-2013-en.doc" �Report on the Use of Pretrial Detention in the Americas�, OEA/Ser.L/V/II., Doc. 46/13, December 30, 2013, para. 157.


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/reports/pdfs/honduras-en-2015.pdf" �Situation of Human Rights in Honduras�, OEA/Ser.L/V/II. Doc. 42/15, December 31, 2015, para. 558; IACtHR, � HYPERLINK "http://www.corteidh.or.cr/docs/casos/articulos/seriec_35_ing.pdf" �Case of Suárez Rosero Vs. Ecuador�, Judgment of November 12, 1997. Series C No. 35, para. 98; IACtHR, � HYPERLINK "http://www.corteidh.or.cr/docs/casos/articulos/seriec_129_ing.pdf" �Case of Acosta-Calderón Vs. Ecuador�, Judgment of June 24, 2005. Series C No. 129, para. 135; IACtHR,, � HYPERLINK "http://www.corteidh.or.cr/docs/casos/articulos/seriec_141_ing.pdf" �Case of López-Álvarez Vs. Honduras�, Judgement of February 1, 2006. Series C No. 141, para. 81. As in the inter-American system, the European Court of Human Rights considers that “any system of mandatory pretrial detention is inconsistent with Article 5(3) of European Convention.” ECHR, � HYPERLINK "https://hudoc.echr.coe.int/eng" \l "{\"fulltext\":[\"ilijkov\"],\"documentcollectionid2\":[\"GRANDCHAMBER\",\"CHAMBER\"],\"itemid\":[\"001-59613\"]}" ��Case of Ilijkov v. Bulgaria (Application No. 33977/96), Judgment of July 26, 2001 (Section Fourth of the Court)�, para. 84.


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/reports/pdfs/PretrialDetention.pdf" �Measures to Reduce Pretrial Detention�, OEA/Ser.L/V/II.163. Doc. 105, July 3, 2017, para. 91; IACHR, � HYPERLINK "https://www.oas.org/en/iachr/reports/pdfs/report-pd-2013-en.doc" �Report on the Use of Pretrial Detention in the Americas�, OEA/Ser.L/V/II., Doc. 46/13, December 30, 2013, para. 151. 


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/reports/pdfs/honduras-en-2015.pdf" �Situation of Human Rights in Honduras�, OEA/Ser.L/V/II. Doc. 42/15, December 31, 2015, para. 558; � HYPERLINK "https://www.oas.org/en/iachr/reports/pdfs/report-pd-2013-en.doc" �Report on the Use of Pretrial Detention in the Americas�, OEA/Ser.L/V/II., Doc. 46/13, December 30, 2013, para.137.


� IACHR, � HYPERLINK "http://www.cidh.org/annualrep/2009eng/Uruguay12553eng.htm" ��Case 12.553, Merits Report No. 86/09, Jorge, José And Dante Peirano Basso (Uruguay)�, para. 163.


�   IACHR, Report on the Use of Pretrial Detention in the Americas, OEA/Ser.L/V/II. Doc.46/13, December 30, 2013, para. 144. I/A Court H.R., Case of Chaparro Álvarez and Lapo Íñiguez v. Ecudor. Case of Chaparro Álvarez and Lapo Íñiguez v. Ecudor. Interpretation of the Judgment on Preliminary Objections, Merits, Reparations and Costs. Judgment of November 21, 2007. Series C No. 170. para. 93. 





1
2

