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I. Summary of Case  

	Victim (s): Wayne Smith and Hugo Armendariz et al.
Petitioner (s): Center for Justice and International Law (CEJIL); Gibbs, Houston and Pauw; International Human Rights Clinic at Seattle University School of Law
State: United States

Merits Report No.: 81/10, published on July 12, 2010

Admissibility Report No.: 56/06 (Wayne Smith); 57/06 (Hugo Armendariz), adopted on July 20, 2006 

Themes: Domestic Effects / Right to a Fair Trial / Judicial Protection / Deportation and Expulsion / Freedom of Movement and Residence / Right to Privacy. 
Facts: This case refers to the deportation from the United States of Wayne Smith and Hugo Armendariz. Both individuals were legal permanent residents but were deported without having been given the possibility to present a meaningful defense before administrative and judicial authorities, including the presentation of a humanitarian waiver of deportation. Their removals occurred pursuant to provisions of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 and the Antiterrorism and Effective Death Penalty Act of 1996, which amended the U.S Immigration and Naturalization Act by eliminating all forms of discretionary relief for legal permanent residents convicted of an “aggravated felony”.
Rights violated:  The IACHR concluded that in light of the deportation of Wayne Smith and Hugo Armendariz from the United States, the State is responsible for violating their rights of under Articles V, VI, VII, XVIII, and XXVI of the American Declaration. 


II. Recommendations
	Recommendations
	State of compliance in 2020

	1. Permit Wayne Smith and Hugo Armendariz to return to the United States at the expense of the State.
	Wayne Smith
Noncompliance


	1- 
	Hugo Armendariz
Pending compliance

	2. Reopen Wayne Smith and Hugo Armendariz’s respective immigration proceedings and permit them to present their humanitarian defenses to removal from the United States.
	Wayne Smith

Noncompliance


	2- 
	Hugo Armendariz

Pending compliance

	3. Allow a competent, independent immigration judge to apply a balancing test to Wayne Smith and Hugo Armendariz’s individual cases that duly considers their humanitarian defenses and can provide meaningful relief.
	Wayne Smith

Noncompliance


	3- 
	Hugo Armendariz

Pending compliance

	4. Implement laws to ensure that non-citizen residents’ right to family life, as protected under Articles V, VI, and VII of the American Declaration, are duly protected and given due process on a case-by-case basis in U.S. immigration removal proceedings.
	Pending compliance


III. Procedural Activity 
1. On March 26, 2011, the IACHR held a working meeting with the parties during its 141st Period of Sessions regarding the follow-up of the recommendations issued in Merits Report No. 81/10.

2. In 2020, the IACHR requested updated information on compliance from the State on August 18, and the State presented said information on September 16. 

3. The IACHR requested updated information on compliance from the petitioners on August 18, 2020. On September 18, the petitioners requested an extension of five days to present their response to the IACHR letter. On September 23, 2020, the IACHR acknowledged receipt of the petitioner’s request and granted an extension of five days from the date of this last communication. The Petitioners presented said information on September 28.
IV. Analysis of the information presented 
4. The Commission considers that the information submitted by the State in 2020 is irrelevant to update on the follow-up of the case, given that it is repetitive of the information presented in previous years, without presenting new information on measures taken recently to comply with at least one of the recommendations issued in Merits Report No. 81/10. 
5. The Commission considers that the information presented by the petitioner in 2020 is relevant to update on the follow-up of the case given that it is up to date and comprehensive on measures adopted recently to comply with at least one of the recommendations issued in Merits Report No. 81/10. 
V. Analysis of compliance with the recommendations 
6. With regard to the first, second and third recommendations, in 2012, the State reiterated that it disagreed with and declined these recommendations.
 In 2020, the State reiterated its earlier responses, without presenting new information on the actions adopted to comply with this recommendation.
7. In 2018, the petitioners informed that the State has not adopted measures to comply with these recommendations. The petitioners reiterated that, as previously noted by the Commission, Wayne Smith passed away in Trinidad on July 15, 2011, without ever having been granted permission to return to the United States. The petitioners further noted that the United States has not taken any measures to provide redress to Mr. Smith’s family. The petitioners informed that Hugo Armendariz still resides in Mexico, separated from his siblings and his elderly parents, who are all in the United States. They indicated that the State has not allowed him to re-enter the United States free of charge, has not reopened his immigration proceedings and has not allowed a competent, independent immigration judge to apply a balancing test to his case with due consideration of humanitarian factors. The petitioners stated that, according to information obtained during his most recent attempt to obtain a tourist visa to re-enter the United States, on June 9, 2016, Hugo Armendariz remains permanently excluded from entering the country. The petitioners expressed that the United States is in non-compliance with Recommendations 1, 2 and 3, and requested that the Commission urge the United States to fully and promptly comply with its recommendations with respect to Mr. Armendariz, as well as to provide full redress to Mr. Smith’s family members. 
8. In 2019, the petitioners reiterated all of the above- described information, in the sense of highlighting that the State has not complied with the recommendations made by the IACHR nor it has taken measures to do so. In 2020, the petitioners informed that they did not have any information that would suggest compliance with the recommendations set forth by the Commission.
9. The IACHR regrets that Mr. Smith has passed away, which occurred far from the place where his family resides due to the circumstances of this case, and resulted in the State having fatally lost the opportunity to meet its international obligation with respect to him. In this sense, the Commission urges the State to provide full redress to Mr. Smith’s family members.
 Based on this, the Commission reiterates that the State has not complied with Recommendations 1, 2 and 3 with regards to Mr. Wayne Smith,
 and finds that these same recommendations are pending compliance with respect to Mr. Hugo Armendariz.  

10. With regard to the fourth recommendation, in 2012, the State reiterated that it disagreed with and declined this recommendation.
 In 2020, the State reiterated its earlier responses regarding this recommendation, without mentioning any efforts undertaken this year in order to comply with it. 
11. In 2013, the petitioners indicated that, at that time, the law of the United States still provided that those convicted of an aggravated felony – a broad term including even minor crimes – were subject to mandatory deportation without judicial discretion to consider humanitarian or other legitimate defenses to deportation, considered on a case-by-case basis, and without regard to the best interests of any children who were affected.
 In 2016, the petitioners informed that in November 2015, the 5th Circuit Court upheld the decision of the District Court to block the expansion of Deferred Action for Childhood Arrivals (DACA) and the creation of Deferred Action for Unauthorized Immigrant Parents (DAPA), and that on June 23, 2016, the United States Supreme Court refused to review this issue, thus upholding the decision of the lower courts.
 In 2018, the petitioners informed that the State has taken steps to further undermine the rights of non-citizen residents to due process and family life. The petitioners noted that over the past several months, the Attorney General has: implemented procedural hurdles that will make it more difficult for individuals in removal proceedings to request and obtain continuances, which is often necessary so that these individuals can obtain the assistance counsel; limited the discretion of immigration judges to place cases on hold while awaiting adjudication in other agencies or courts that would provide a basis for ultimately obtaining legal status; severely limited the ability of immigration judges to terminate or dismiss cases, a tool judges have used to remove cases from their dockets where, inter alia, there are compelling reasons to respect family rights; and imposed case completion quotas on immigrations judges, requiring immigration judges to adjudicate a certain number of cases within certain time periods or face discipline. The petitioners stressed that all of these measures reflect an agenda to streamline removal procedures and deport massive numbers of people at the expense of due process and the rights of individuals to family unity. The petitioners did note, however, that many immigration judges oppose these measures and that they still retain significant discretion to grant equitable relief. The petitioners reiterated that it would be beneficial for the Commission to issue detailed recommendations concerning State obligations to respect and protect family life, especially during this time when immigration judges are pressured to make expedited decisions. Such guidance should make clear that these obligations apply to all State actors.  
12. In 2019, the petitioners reiterated all the above mentioned. They also stated that the United States has announced that it will expand the “expedited removal policy”, which consists in the removal of noncitizens apprehended anywhere in the territory who cannot satisfactorily prove to an immigration officer that they have been continuously physically present in the United States for at least two years. Therefore, in these cases, the immigration officer can immediately issue an order of removal without the involvement of an immigration judge nor the possibility of applying for a humanitarian waiver or best interest of children. 
13. In 2020, the petitioners expressed that the measures reported by them in 2018 and 2019 remained in force in the United States. Regarding the "expedited removal" policy, the petitioners informed that the policy was currently under review on remand at the District Court for the District of Columbia. Furthermore, the petitioners reported recent judicial and jurisprudence developments in the United States on the protection of family relationships and the situation of migrants with families who arrived as children to the country. For example, the petitioners mentioned the decision issued in 2018 in the Matter of Castro-Tum case, which would limit the ability of immigration judges to administratively close cases when a decision that would provide a basis for obtaining legal status is pending. At this point, the petitioners indicated that the Fourth and Seventh Circuit Courts of Appeal overturned the Castro Tum's cited restriction on administrative closure, yet informed that this decision would only apply to cases in those respective courts. In this regard, the petitioners expressed concern over the Department of Justice proposed rule to codify former Attorney General Sessions' guidance on restricting administrative closure of cases, which would also allow the director of the Executive Office of Immigration Review to reverse, individually, Board of Immigration Appeals decisions. Another setback on immigration regulations reported by the petitioners took place in the 2020 Supreme Court case Barton v. Barr, which disregards family considerations when deciding the "stop-time rule" used to evaluate the condition of seven years of continuous residence for the cancellation of removal of lawful permanent residents. Finally, the petitioners indicated that during the past eight years, the Department of Homeland Security (DHS) has agreed not to deport certain undocumented youth who came to the country as children, based on the policy of Deferred Action for Childhood Arrivals (DACA). However, in 2017, the U.S. Attorney General announced that the policy would be terminated and that the United States. would begin deporting individuals who would otherwise qualify for DACA. On June 18, 2020, the Supreme Court sent the case back to the DHS for reconsideration, stressing that the Attorney General's reasons for terminating the program were not proper.
 In spite of that, the petitioners informed that the DHS announced that it would not receive new applications from individuals who have not previously been approved for DACA and signaled the program's full termination.
14. Throughout these last communications, the petitioners requested the IACHR to recommend specific measures regarding the obligation of State decision makers to respect and protect family life. They pointed out that many immigration judges are concerned about these immigration policies and their impacts upon families’ lives; however, they indicated that those judges face pressure from the administration to deport as many noncitizens as possible. The petitioners stressed that immigration judges would be inclined to grant reliefs if they could find a legal basis for doing so.
15. The Commission expresses its concern regarding the information presented by the petitioners and reiterates its recommendation in the sense of calling upon the State to implement laws that ensure that non-citizen residents’ right to family life is protected. Furthermore, the IACHR would like to highlight that in numerous opportunities, it has expressed its concern over the negative implications of restrictive immigration policies adopted in the United States to family rights and the right to a fair trial and due process.
 In 2015, the IACHR issued its thematic report on Refugees and Migrants in the United States: Families and Unaccompanied Children, addressing the situation of migrant and refugee families that move to the United States for humanitarian reasons.
 In addition, from the 19th to 23rd August 2019, the IACHR conducted a working visit to the United States, observing the negative consequences of recent migration, refugee, and asylum policies implemented in the country with respect to family separation and the situation of children and adolescents.
 Both actions derived in the emission of recommendations to the United States, which, among other things, demand and encourage the State to: observe the detrimental effects of immigration detention on the structure and integrity of the family unit; desist from subjecting families into expedited removal proceedings and arbitrary detentions; observe due process and fair trial guarantees for families that reach the stage of immigration proceedings and conduct separate proceedings for children; prioritize the child’s best interest and the principle of family unity in all administrative and judicial decisions that concern children, adolescents and their families; and continue with the implementation of actions aimed at reunifying families separated as a consequence of an immigration proceeding. 
16. Finally, the IACHR invites the parties to observe the Human Mobility Inter-American Standards
 and the Inter-American Principles on the Human Rights of All Migrants, Refugees, Stateless Persons and Victims of Human Trafficking
 in the design, implementation, and monitoring of immigration policies and legislation that might affect family rights. The IACHR will continue to monitor these restrictive trends and their impacts on removal and deportation proceedings involving families. Based on this, the Commission finds that Recommendation 4 is pending compliance.  
VI. Level of compliance of the case  
17. Based on the foregoing, the IACHR concludes that the level of compliance of the case is pending. Consequently, the Commission will continue to monitor compliance with Recommendations 1, 2, 3 and 4; the first three only with regards to Mr. Hugo Armendariz. The IACHR calls upon the State to adopt the necessary measures to comply with the recommendations issued in Merits Report No. 81/10, and to provide it with up-to-date and detailed information on these measures.
VII. Individual and structural results of the case 
18. Given that this case is pending compliance, there are no individual or structural results which have been informed by the parties.
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