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I. Summary of Case  

	Victim (s): Edgar Tamayo Arias
Petitioner (s): Sandra Babcock
State: United States

Merits Report No.: 44/14, published on July 17, 2014

Admissibility Report No.: 73/12, adopted on July 17, 2012

Precautionary Measures: 7/12, granted on January 18, 2012
Themes: Death Penalty / Right to Life / Right to Personal Liberty / Right to a Fair Trial / Judicial Protection / Domestic Effects / Consular Notification or Information of Consular Assistance / Conditions of Detention / Right to Humane Treatment / Torture and other Cruel, Inhuman and/or Degrading Treatment.
Facts: This case concerns violations of due process of law against Edgar Tamayo Arias, a Mexican national, who was sentenced to death in the state of Texas on October 27, 1994. These violations include that Mr. Tamayo Arias was not notified of his rights to consular notification and access at the time of his arrest in violation of Article 36 of the Vienna Convention on Consular Relations; that his court-appointed counsel was ineffective; that the Mr. Tamayo Arias was denied any opportunity to present evidence regarding his mental and intellectual disability; that lethal injection as currently practiced in Texas creates an unacceptable risk of causing excruciating pain and suffering; and that Mr. Tamayo Arias was detained under inhuman conditions. Edgar Tamayo Arias was executed on January 22, 2014 in Texas. 

Rights violated: The Commission concluded that the United States was responsible for the violation of the right to life, liberty and personal security (Article I), right to a fair trial (Article XVIII), right of protection from arbitrary arrest (Article XXV) and right to due process of law (Article XXVI) guaranteed in the American Declaration, with respect to Edgar Tamayo Arias.


II. Recommendations

	Recommendations
	State of compliance in 2020

	Grant Edgar Tamayo Arias effective relief, including the review of his trial and sentence in accordance with the guarantees of due process and a fair trial enshrined in Articles I, XVIII and XXVI of the American Declaration.
	Non-compliance
 

	1. Provide reparations to the family of Edgar Tamayo Arias as a consequence of the violations established in this report.
	Pending compliance

	2. Review its laws, procedures, and practices to ensure that people accused of capital crimes are tried and, if convicted, sentenced in accordance with the rights established in the American Declaration, including Articles I, XVIII, XXV and XXVI thereof.
	Pending compliance

	3. Ensure that every foreign national deprived of his or her liberty is reported, without delay and prior to his or her first statement, of his or her right to consular assistance and to request that the diplomatic authorities be immediately notified of his or her arrest or detention.
	Partial compliance

	4. Push for urgent passage of the bill for the “Consular Notification Compliance Act” (“CNCA”), which has been pending with the United States Congress since 2011.
	Partial compliance

	5. Ensure that the legal counsel provided by the State in death penalty cases is effective, trained to serve in death penalty cases, and able to thoroughly and diligently investigate all mitigating evidence.
	Pending compliance

	6. Review its laws, procedures and practices to make certain that no one with a mental or intellectual disability at the time of the commission of the crime or execution of the death sentence receives the death penalty or is executed. The State should also ensure that anyone accused of a capital offense who requests an independent evaluation of his or her mental health and who does not have the means to retain the services of an independent expert, has access to such an evaluation.
	Pending compliance

	7. Review its laws, procedures and practices to ensure that solitary confinement is not used as a court-imposed sentence in the case of persons sentenced to death. Ensure that solitary confinement is reserved for only the most exceptional circumstances, in accordance with international standards.
	Pending compliance

	8. Ensure that persons sentenced to death have the opportunity to have contact with family members and access to various programs and activities.
	Pending compliance

	9. Ensure that persons sentenced to death have access to information, in a timely manner, related to the precise procedures to be followed in their execution, the drugs and doses to be used, and the composition of the execution team as well as the training of its members. The State must also ensure that persons sentenced to death have the opportunity to challenge every aspect of the execution procedure.
	Pending compliance

	10. Given the violations of the American Declaration that the IACHR has established in the present case and in others involving application of the death penalty, the Inter-American Commission also recommends to the United States that it adopt a moratorium on executions of persons sentenced to death.
	Pending compliance


III. Procedural Activity 
1. On January 18, 2012, de Inter-American Commission issued Resolution 7/12, granting precautionary measures to Mr. Edgar Tamayo Arias.
2. On January 17, 2014, the IACHR issued a press release that included its determination that the United States had violated Mr. Tamayo’s fundamental rights and that urged the State to stay his execution, which was scheduled to take place on January 22, 2014 in the state of Texas.
  

3. On January 15, 2014, the Inter-American Commission approved Report No. 1/14 on the merits of this case.
  

4. Mr. Tamayo was executed in the state of Texas on January 22, 2014. The IACHR issued a press release on January 27, 2014 condemning his execution.
 

5. In 2020, the IACHR requested updated information on compliance from the State on August 18. The State presented said information on September 16. 

6. The IACHR requested updated information on compliance from the petitioners on August 18, 2020. As of the closing of this report, the commission had not received said information.
IV. Analysis of the information presented 

7. The Commission considers that the information presented by the State in 2020 is irrelevant to update on the follow-up of the case given that it is repetitive of the information presented in previous years, without presenting new information on measures taken recently to comply with at least one of the recommendations issued in Merits Report No. 44/14. 
8. In this sense, because of the lack of updated information on the level of compliance with the recommendations, the IACHR reiterates the analysis of compliance and the conclusions made in its 2019 Annual Report.
V. Analysis of compliance with the recommendations 

9. The Commission notes that Edgar Tamayo Arias was executed while his petition was pending before this body.
 By permitting Mr. Tamayo Arias’ execution to proceed in these circumstances, the IACHR considers that the United States failed to act in accordance with its fundamental human rights obligations as a member of the OAS. The Commission must also underline that the carrying out of the execution constituted a particularly grave form of noncompliance with the findings and recommendations issued in Report No. 1/14.
 
10. With regards to the first recommendation, in 2014, the State indicated that the Department of State immediately transmitted the Commission’s report to the Governor, Attorney General and Clemency Board in Texas.
 
11. In 2018, the petitioner indicated that, to her knowledge, the United States has made no effort to provide compensation to the family of Mr. Tamayo. 
12. The Commission reminds the State that it is a principle of international law that any breach of an international obligation resulting in harm gives rise to the duty to adequately redress such harm.
 In accordance with the jurisprudence of the inter-American system, victims of human rights violations have the right to adequate compensation for the harm suffered, which must be concretized through individual measures aimed at restoring, compensating and rehabilitating the victim, as well as satisfaction and guarantees of non-repetition.
 Further, a State cannot modify or disregard this obligation by relying on its domestic law.
 Based on this, the Commission finds that Recommendation 1 is pending compliance. 

13. Regarding the second recommendation, in 2016, the State asserted that every criminal defendant in the country is entitled to the full protection of the Constitution and laws of the United States, which protect the same rights as those recognized in the American Declaration. The State noted that Federal and state criminal justice systems in the United States provide exhaustive due process protections to ensure that the death penalty is undertaken with exacting procedural safeguards, after multiple layers of judicial review. 
14. In 2018, the petitioner informed that the State has failed to take adequate measures to comply with this recommendation. 
15. The Commission notes that it has not received up to date and detailed information regarding measures taken by the State to comply with this recommendation. Based on this, the Commission finds that Recommendation 2 is pending compliance. 

16. With regards to the third recommendation, in 2014, the United States stressed that the State Department has worked, through a variety of means, to ensure domestic compliance with the requirements of the Vienna Convention on Consular Relations (VCCR), including outreach, guidance and training to law enforcement, prosecutors and judges at the federal, state and local levels on consular notification and access.
 The State Department’s manual Consular Notification and Access: Instructions for Federal, State and Local Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular Officers to Assist Them provides instructions for police and prison officials on what actions must be taken when a foreign national is detained or arrested in order to comply with the VCCR and bilateral consular agreements. This manual includes a list of those countries for which consular notification must be provided even if not requested by the detainee; sample consular notification statements in English and the 20 languages most commonly spoken by foreign nationals in the United States; a sample “standard operating procedure” on consular notification and access that police departments may adapt and post in their precincts; sample fax sheets to use when notifying a consulate of an arrest or detention; and sample diplomatic and consular identification cards, so that police and prison officials may recognize the consular credentials of foreign officials who visit their facilities to conduct a consular visit. The State affirmed that since 1998, the State Department had distributed to federal, state and local law enforcement agents over 200,000 manuals and 1.5 million pocket cards to federal, state and local officials, federal and state agencies, governors’ and mayors’ offices, bar associations, prison associations, foreign consulates to the United States, among others; as well as having conducted nearly 600 outreach and training sessions on consular notification to federal, state and local police and police trainees, and consular officers serving at foreign consulates in the country. The State informed that all of these actions are aimed at raising awareness of and increasing compliance with consular notification and access obligations, and how alleged violations are remedied or resolved. Further, as a consequence of these efforts, the State indicated that certain national law enforcement and correctional groups require agencies to have consular notification and access procedures in place in order to earn accreditation. Therefore, according to the State, consular notification and access has become a standard professional norm for law enforcement agencies throughout the country.
  

17. In 2018, the petitioner informed that the State has taken measures to improve compliance with Article 36 of the Vienna Convention on Consular Relations, and has filed amicus curiae briefs in support of Mexican nationals seeking review and reconsideration of their convictions and sentences in accordance with the decision of the International Court of Justice (ICJ) in Avena and Other Mexican Nationals (Mexico v. United States of America)
. The petitioner indicated that the United State has also written to state authorities to urge them to support review of Vienna Convention claims raised by Mexican nationals. Nonetheless, the petitioner informed that six Mexican nationals have now been executed without having received the judicial review mandated by the ICJ's decision in Avena, including Mexican national Roberto Moreno Ramos who was executed on November 14, 2018. 
18. The Commission values that the State is committed to meeting its obligations under the Vienna Convention on Consular Relations and takes note of certain efforts of the Federal Government to ensure domestic compliance with the right to be informed of consular assistance and notification.
 At the same time, the Commission welcomes the information submitted by the petitioner and notes with concern that, while the State has taken measures to improve compliance with the VCCR, six Mexican nationals whose rights under the VCCR were violated have been executed without having received a judicial review of their sentences. Based on this, the Commission finds that Recommendation 3 is partially complied.

19. Regarding the fourth recommendation, in 2014, the State indicated that the Departments of State and of Justice have engaged continuously with the U.S. Congress on the passage of legislation to implement the decision of the ICJ in Avena, including the Consular Notification Compliance Act.
 In 2020, the State reiterated its earlier position regarding this Merits Report, without mentioning any efforts undertaken this year in order to comply with the recommendations of the IACHR.
20. In 2018, the petitioner informed that while the Department of State did support passage of the Consular Notification Compliance Act, as well as other legislation intended to implement the judgment of the ICJ in Avena, this legislation ultimately failed to pass. The petitioner further informed that Mexican nationals continue to face execution without having received the review and reconsideration to which they are entitled under the ICJ’s Avena judgment. The petitioner requested that the IACHR encourage the State to adopt legislation to implement the Avena decision.
21. The Commission regrets that, despite efforts undertaken by the Department of State and the Department of Justice, the Consular Notification Compliance Act was not passed by the U.S. Congress. Based on this, the Commission finds that Recommendation 4 is partially compliance.   
22. With regards to the fifth recommendation, in 2014, the State informed that the right to counsel is guaranteed by the US Constitution to criminal defendants in death penalty cases and that each jurisdiction implements this guarantee.
  

23. In 2018, the petitioner informed that the State has failed to take adequate measures to comply with this recommendation, noting that many individuals facing the death penalty in the United States continue to be deprived of competent legal representation. 
24. The Commission notes that it has not received up to date and detailed information regarding measures taken by the State to comply with this recommendation. Based on this, the Commission finds that Recommendation 5 is pending compliance. 

25. Regarding the sixth recommendation, in 2016, the State informed that the Eighth Amendment to the U.S. Constitution prohibits the execution of persons who are “severely mentally impaired or who are insane.” The State indicated that, in recent years, the United States Supreme Court has further narrowed both the class of individuals on whom the death penalty may be imposed and the types of offenses that may be subject to the death penalty. For example, the death penalty cannot be imposed on juveniles and those who are severely mentally impaired. The State further expressed that proof of such a defense in cases where a defendant has court-appointed counsel would be part of the preparation of the defense funded by the court. 
26. In 2018, the petitioner informed that the State has failed to take adequate measures to comply with this recommendation. The petitioner stated that individuals suffering from intellectual disabilities and mental illnesses have been executed since the Commission issued Merits Report No. 44/14, noting the example of Roberto Moreno Ramos, who was executed by the State of Texas on November 14, 2018.

27. The Commission welcomes the information provided by the State that the execution of persons with mental and intellectual disabilities is prohibited by the U.S. Constitution. At the same time, the IACHR notes with concern the information presented by the petitioner which indicates that individuals with mental and intellectual disabilities continue to be executed in the United States. Based on this, the Commission finds that Recommendation 6 is pending compliance. 

28. With regards to the seventh recommendation, the State informed that the United States Constitution prohibits the use of solitary isolation in a manner that constitutes cruel and unusual punishment and that the State remains committed to preventing abuses with regard to detention conditions, protecting prisoners from such abuses and bringing to justice those who commit them. Further, the State indicated that inmates at the federal level are not deprived of human contact, recreation, environmental stimulation, or medical or mental health care. With regard to state and local facilities, the State informed that the Department of Justice’s Civil Rights Division works tirelessly to enforce federal safeguards against the “abuse of seclusion” at the state and local levels. Finally, the State indicated that information about the crimes for which the death penalty may be used varies by jurisdiction, although all must comply with the U.S. Constitution’s prohibition on cruel and unusual punishments.
  

29. In 2018, the petitioner informed that the State has failed to take adequate measures to comply with this recommendation, noting that solitary confinement continues to be used on Texas' death row and in many other prisons around the country.

30. The Commission welcomes the information provided by the State that the United States Constitution prohibits the use of solitary confinement in a manner that constitutes cruel and unusual punishment. At the same time, the IACHR notes with concern the information presented by the petitioner that solitary confinement continues to the used in the country in the case of persons sentenced to death. Based on this, the Commission finds that Recommendation 7 is pending compliance. 

31. Regarding the eighth recommendation, in 2014, the State informed that, at the federal level, Bureau of Prison inmates at all security levels are provided opportunities for visiting, correspondence, recreation, varying levels of interaction with others, environmental stimulation, and medical and mental health care.
  

32. In 2018, the petitioner informed that the State has failed to take adequate measures to comply with this recommendation. The petitioner stated that, to her knowledge, United States has taken no measures to enhance access by death-sentenced prisoners to family visits and programs, nor has it encouraged the states to do so.

33. The Commission notes that it has not received up to date and detailed information regarding measures taken by the State to comply with this recommendation. Based on this, the Commission finds that Recommendation 8 is pending compliance. 

34. With regards to the ninth recommendation, in 2014, the State informed that prisoners routinely bring actions in U.S. courts challenging the conditions of their detention and the basis for their incarceration.
 In 2016, the State informed that the Eighth Amendment of the U.S. Constitution prohibits methods of execution that would constitute cruel and unusual punishment. 
35. In 2018, the petitioner informed that, with respect to lethal injections, states continue to obstruct prisoners’ efforts to obtain information about the sources of drugs used in executions, as well as the details of the protocols to be used.

36. The Commission notes with concern the information presented by the petitioner that persons sentenced to death face obstacles in accessing information related to the manner in which their executions will be carried out. Based on this, the Commission finds that Recommendation 9 is pending compliance. 
37. Regarding the tenth recommendation, in 2014, the State indicated that there is a moratorium on the death penalty in certain jurisdictions of the United States; however, that is not the case in other states or at the Federal Government level.
 In 2016, the State informed that capital punishment is not prohibited by international law. The State further indicated that the United States Supreme Court has upheld the use of the death penalty for the most serious crimes provided that its use is in accordance with procedural guarantees of the U.S. Constitution and other applicable laws. The State informed that, in recent years, the United States Supreme Court has further narrowed both the class of individuals on whom the death penalty may be imposed and the types of offenses that may be subject to the death penalty. For example, the death penalty cannot be imposed on juveniles and those who are severely mentally impaired. 
38. In 2018, the petitioner informed that the State has taken no steps to implement a moratorium on executions. The petitioner called on the IACHR to reiterate its call for a national moratorium on executions.
39. Based on this, the Commission finds that Recommendation 10 is pending compliance.  
VI. Level of compliance of the case  

40. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance of all of the recommendations.

41. The Commission invites the State to adopt actions to implement the recommendations issued in Merits Report No. 44/14 and to provide the Commission with detailed and up-to-date information about these actions. 

VII. Individual and structural results of the case 

42. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

· No individual results have been informed by the parties. 

B. Structural results of the case 

Institutional strengthening

· Publication of the manual Consular Notification and Access: Instructions for Federal, State and Local Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular Officers to Assist Them which provides instructions for police and prison officials on what actions must be taken when a foreign national is detained or arrested in order to comply with the VCCR and bilateral consular agreements (last revised September 2018). 

· Distribution of the manual Consular Notification and Access: Instructions for Federal, State and Local Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consular Officers to Assist Them to federal, state and local officials, federal and state agencies, governors’ and mayors’ offices, bar associations, prison associations, foreign consulates to the United States, among others. As of 2014, the State had distributed over 200,000 manuals and 1.5 million pocket cards across the United States.
· From 1998 to 2014, the United States’ State Department conducted nearly 600 outreach and training sessions on consular notification to federal, state and local police and police trainees, and consular officers serving at foreign consulates in the United States.

· Dissemination of consular notification and access information on social media websites such as Facebook and Twitter.  
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