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FOLLOW-UP FACTSHEET OF REPORT No. 51/16

CASE 11.564

GILBERTO JIMÉNEZ HERNÁNDEZ – “LA GRANDEZA”

 (Mexico)
I. Summary of Case  

	Victim (s): Gilberto Jiménez Hernández
Petitioner (s): Centro de Derechos Humanos Fray Bartolomé de las Casas (CDHFBLC)
State: Mexico
Merits Report No.: 51/16, published on November 30, 2016
Admissibility Report: Analyzed in Merits Report No. 51/16
Themes: Right to Life / Right to a Fair Trial / Judicial Protection / Summary, Extrajudicial or Arbitrary Executions / Investigation and Due Diligence / Right to Equal Protection / Right to Humane Treatment. 
Facts: On February 20, 1995, officers of the Mexican Army extrajudicially executed the alleged victim as he was fleeing from military troops along with his family and other members of the La Grandeza ejido community in the Municipality of Altamirano, State of Chiapas, Mexico. The crimes charged in this petition were investigated in the civilian federal and state jurisdiction, as well as in the military jurisdiction. Despite the investigations, the perpetrators of the crimes have gone unpunished.
Rights violated: The Commission concluded that the Mexican State was responsible for violation of the right to life and to the principle of equal treatment and non-discrimination, as established in Articles 4.1 and 24 of the American Convention in conjunction with the obligations set forth in Articles 1.1 and 2 thereof, to the detriment of Gilberto Jiménez Hernández; for violation of the rights to a fair trial and judicial protection, as enshrined in Articles 8.1 and 25.1 of the American Convention, in conjunction with Articles 1.1 and 2 thereof, to the detriment of the next of kin of Gilberto Jiménez Hernández; for violation of the right to humane treatment, as enshrined in Article 5.1 of the American Convention, in conjunction with Article 1.1 thereof, to the detriment of the next of kin of Gilberto Jiménez Hernández. 


II. Recommendations
	Recommendations
	State of compliance in 2020

	1. To make adequate reparation for the human rights violations declared in the instant report in both the material and moral aspect.  In complying with this reparation, the State must take into special consideration the damage to the family of Mr. Jiménez Hernández as well as the effects on the community of implementation of the 1994 Chiapas Campaign Plan.
	Pending compliance

	2. To conduct an impartial, effective investigation within a reasonable period of time in order to thoroughly clarify the facts, identify the masterminds and perpetrators and impose punishment, as appropriate, for the human rights violations declared in the instant report. In the framework of this investigation, the context in which the facts took place must be clarified.
	Pending compliance

	3. To order administrative, disciplinary or criminal measures, as appropriate, for the actions and omissions of State officials, which contributed to the denial of justice and impunity in which the facts of the case have remained.
	Pending compliance

	4. To adopt measures of non-repetition including legislative, administrative and any other measures in order to ensure that the use of force by agents of the State is compatible with the standards described in the instant report. 
	Partial compliance


III. Procedural Activity
1. On August 17, 2020, the IACHR asked the State for updated information on compliance with recommendations issued in Merits Report 51/16. The State submitted the information on October 7, 2020. 
2. On July 17, 2020, the IACHR asked the petitioners for updated information on compliance with recommendations issued in Merits Report 51/16, and the petitioners submitted the information requested on October 15, 2020. 
IV. Analysis of the information presented
3. In 2020, the Commission considers that the information presented by the State is relevant given that it is up to date and comprehensive on measures adopted regarding compliance with the recommendations issued in Merits Report No. 51/16.
4. The Commission notes that the information provided by the petitioners in 2020 is relevant given that it is up to date and comprehensive on measures adopted regarding compliance with the recommendations issued in Merits Report No. 51/16.
V. Analysis of compliance with the recommendations 
5. On November 9, 2016, the State submitted its report on the measures it took to comply with the recommendations issued by the IACHR. In said report, it put forward a proposal for full reparation and expressed interest in “entering into an agreement with the victims under the framework of domestic law.”
  In 2018, the State did not submit information in response to the Commission’s request for updated information on compliance. In 2019, the State reported that the Human Rights Defense Unit had requested information from the victim’s relatives, both to calculate reparations for pecuniary and non-pecuniary damages and to register him in the National Victims’ Register (RENAVI) of the Executive Commission for Victim Assistance (CEAV). Since the victims’ representatives stated that they did not have this information because the family belongs to the Zapatista Army of National Liberation (EZLN), the State reported that it had calculated reparations based on the information in Report No. 51/16 and on the case law of the inter-American human rights system in similar cases. The State reported that it sent the victims’ representatives a proposal for comprehensive reparation for their review on November 30, 2018, which included measures of: (i) rehabilitation, through medical and psychological care; (ii) satisfaction through holding a public ceremony to acknowledge responsibility, unveiling a plaque to commemorate the victims, naming a street or school in honor of the victims, and incorporating the victims into existing social programs; (iii) guarantees of non-repetition, through the holding of human rights  training workshops, and (iv) financial compensation for pecuniary and non-pecuniary damages. The petitioners’ comments on the proposal were requested on July 19, 2019, with a view to signing an agreement to comply with the recommendations of Report No. 51/16. The State reported that it has not received a response and indicated that, if the victims approve the proposal, the financial compensation will be covered by the CEAV’s Fund for Aid, Assistance, and Comprehensive Reparation once the victims are registered in the RENAVI. Finally, the State expressed its willingness to provide reparation to the victims. The State did not submit comments in 2020 on the measures taken to comply with this recommendation.
6. In 2018, the petitioners reiterated that the State has not shown interest in complying with the recommendations issued by the IACHR. In this regard, they contended that no progress has been made in either material or moral reparation. In addition, they affirmed that the Mexican State has not revealed to the petitioners any information to learn what the respective administrative, disciplinary or criminal measures will be for the actions or omissions of the state employees, who contributed to the denial of justice and the impunity in which the crimes of the case took place. Likewise, the petitioner reiterated that the position of the autonomous authorities to which the families belong and their own position has been to not accept anything that comes from the Mexican State. Therefore, they maintain their position of requesting the IACHR to widely publish Report No. 51/16 as a measure of reparation. In 2019, the petitioners reiterated that the State had not contacted them to comply with the IACHR’s recommendations. They contended that truly comprehensive reparations are not based solely on the payment of compensation, but rather are framed by additional measures of restitution, rehabilitation, satisfaction, truth, and guarantees of non-repetition. The further indicated that the unilateral implementation of a reparations scheme by the State, without joint approval, does not help to guarantee comprehensive reparations. They reiterate their willingness to engage in dialogue on how to redress the harm, focusing on measures of satisfaction and guarantees of non-repetition. During the working meeting held as part of the Commission’s 173rd Period of Sessions, the petitioners stated that, although they were aware of the State’s proposal for comprehensive reparations, they wanted it to be developed with their participation. Therefore, they agreed with the State to hold a meeting to discuss the terms of this proposal, taking account of the harm suffered by the victims and the effects on the community of the implementation of the 1994 Chiapas Campaign Plan.
7. In 2020, the petitioners stated that, subsequent to the work meeting held in the framework of the 174th Period of Sessions of the IACHR, the parties agreed to hold meetings with the aim of moving forward in compliance with the recommendations made in the case. Regarding the issue of investigation, the parties agreed to hold a meeting with the Office of the Attorney General of the Republic and the Human Rights Unit of the Office of the Secretary of Governance to establish a roadmap for adding analysis to the investigation of the context in which the execution of Mr. Jiménez Hernández took place; of the impact that the application of the 1994 Chiapas Campaign Plan had on the community; and to replace the case file, which had disappeared. 
8. The Commission appreciates the State’s efforts to prepare a proposal on comprehensive reparations that includes compensation, rehabilitation, satisfaction, truth and justice, and guarantees of non-repetition, all based on the participatory strategy requested by the victims and their representatives. The IACHR wishes specifically to highlight the parties’ willingness to move forward in establishing mechanisms to ensure an understanding of the context in which the execution of Mr. Jiménez Hernández took place as part of a process of comprehensive reparations. Based on this, the IACHR invites the parties to continue to move forward in designing this and other strategies to ensure the materialization of the right to access to justice of Mr. Hernández and his family. In light of the above, the IACHR concludes that compliance with Recommendation 1 remains pending. 
9. With regard to the second recommendation, in 2019 the State reported that, as part of the comprehensive reparations proposal conveyed to the petitioners on November 30, 2018, it was suggested to them that investigations would be carried out according to a Specific Investigation Plan that takes account of the victims’ input about strengthening existing lines of investigation. At the working meeting held during the 173rd Period of Sessions, the State expressed its willingness to work jointly with the petitioners to reconstruct the case file of the preliminary investigation into the facts that was lost in the flood of 1997.
10. In 2020, the State reported that, as a result of the commitments made during the meeting held in the framework of the 174th Period of Sessions of the IACHR, in October 2019, the State held a meeting with the petitioners where it informed them that, after a search of the case files in the possession of the Office of the Attorney General of the State of Chiapas, no information was found on the case of Mr. Jiménez Hernández. The State also indicated that the petitioners shared information with the Office of the Public prosecutor and the Human Rights Unit of SEGOB, which will be included in the prosecutor’s investigation and lay the groundwork for establishing the lines of investigation. The State indicated that last year, it opened a case file for investigating the crime of illicit exercise of public office, the objective of which is to collect information to locate preliminary inquiry 66/1/95. The State reported that as part of that investigation, a number of steps were taken to request information from different institutions and offices of the local and federal government. 
11. In 2019, the petitioners stated that this recommendation is still pending and asserted that a serious investigation should consider creating an Autonomous Special Prosecutor’s Office with the ability to bring the Mexican Army to account. They indicated that although the case file has been lost since 1997, there is no clear plan to begin investigations.
12. In 2020, the petitioners indicated that with regard to the possibility of locating the case file containing preliminary inquiry 66/1/95, on October 4, 2020, a meeting was held with State authorities to hand over a series of internal documents related to the case, as well as a digital storage device with two annexes forming part of the individual petition corresponding to this case. The petitioners indicated that during that meeting, the representative of the State committed to conducting a technical legal analysis of the information provided to move forward in developing lines of investigation. So far, the petitioners state they have no information on that analysis. The petitioners also informed the Commission that on January 21, 2020, both parties held a meeting during which the State affirmed Mr. Hernández’s right to access to justice based on an investigation that takes into account the context of the region at the time of the facts as well as all the evidence available to identify the perpetrators and masterminds behind the execution of Gilberto Jiménez Hernández. During the meeting, a follow-up meeting was scheduled for March 2020, which had to be canceled due to the COVID-19 situation. The representatives expressed confidence that future meetings with the State would lead to progress in establishing strategies for shedding light on how the policy derived from the 1994 Chiapas Campaign Plan was applied, as well as in devising a structure and timeline for the investigation in order to move forward in taking the steps deemed necessary. 
13. The Commission views positively the progress made this year toward complying with this recommendation. It particularly takes note of the actions taken by the parties to contribute to relaunching the preliminary investigation to move toward future investigative actions to guarantee access to justice for Gilberto Jiménez Hernández and his family. Although the Commission recognizes that the State has expressed interest and willingness in devising a plan for investigating the facts of this case, it also urges for this plan to include specific analysis of the context in which the violations took place, as well as a timeline with the most relevant and suitable steps to be taken in order to guarantee the right to truth of the victims and their relatives. The IACHR also urges the State to ensure this plan continues to be designed based on a relationship characterized by the cooperation and participation of the representatives. In view of the foregoing, the Commission considers that the second recommendation remains pending compliance. 
14. With regard to the third recommendation, in 2019, the State reported that on August 8, 2018, the Internal Affairs Division of the Office of the Inspector General of the Office of the Prosecutor General [Fiscalía General de la República] (FGR) opened investigation DGAI/473/CHIS/2018 into alleged irregularities on the part of public servants assigned to the Deputy Prosecutor General’s Office in Chiapas. The allegations stemmed from the inadequate preparation of preliminary investigation 66/I/95, opened on February 21, 1995 in connection with the military confrontation against alleged members of the EZLN, in which Gilberto Jiménez Hernández was killed; the investigation was lost in the flood of 1997, and there has been no effort to reconstruct it. The State said that the Office of the Inspector General was in the process of compiling the case file, and noted that several steps have been taken: (i) the National Human Rights Commission sent a certified copy of the draft conclusion issued in the case, indicating that there was no evidence to prove the responsibility of the army members who participated in the events; (ii) A request was sent to the Deputy Prosecutor General’s Office in Chiapas for a certified copy of preliminary investigation 66/I/95 and a detailed report on the creation of analogous file 096/89/995; (iii) an official letter was sent to the Prosecutor General of Military Justice to request a certified copy of preliminary investigation ADFTA/01/95-E, which was opened on February 24, 1995 in connection with the murder Gilberto Jiménez Hernández. 
15. In 2020, the State reported compliance with this recommendation together with actions taken to comply with the second measure. Specifically, it indicated that last year, it opened a case file for investigating the crime of illicit exercise of a public office, the objective of which is to collect information to locate preliminary inquiry 66/1/95. The State reported that as part of that investigation, a number of steps were taken to request information from different institutions and offices of the local and federal government.
16. In 2018, the petitioners asserted that the Mexican State had not provided them with any information to determine what administrative, disciplinary, or criminal measures will be taken in response to the acts or omissions of state agents involved in the denial of justice and impunity evident in this case. In 2019, the petitioners indicated that, although the State reported the opening of investigation case file DGAI/473/GHIS/2018, there have been no substantial outcomes in the year since its registration. In 2020, the petitioners did not submit information on compliance with this recommendation. 
17. The Commission welcomes the fact that the State reported on the preparation of the investigation into the alleged administrative irregularities committed by public servants in the preparation of the preliminary investigation into the facts of this case. The IACHR invites the parties to present detailed information on both the progress made in the preparation of this file and in the outcomes to effectively comply with this recommendation. Based on the above, the Commission finds that the State has partially complied with the third recommendation. 
18. With regard to the fourth recommendation, in 2019 the State noted that on June 13, 2014, an amendment to Article 57 of the Code of Military Justice was published in the Official Gazette of the Federation, establishing that the military justice system does not have jurisdiction to hear matters related to human rights violations allegedly committed by military personnel against civilians. It stated that, as of that date, Military Courts had stopped hearing those matters. The State did not submit comments in 2020 on compliance with this recommendation.
1. In 2019, the petitioners stated that this recommendation has not been complied with, and asked the State to guarantee measures of non-repetition such as the disarmament and dismantling of paramilitary groups, the demilitarization of the indigenous territory of Chiapas, the inclusion of crimes against humanity within the framework of Mexican positive law, and the end of military jurisdiction. They further added that the State has failed to guarantee, through specific actions, that the use of force by state agents will not continue to harm the civilian population. In 2020, the petitioners did not submit information on compliance with this recommendation.
19. The Commission notes the publication in the Official Gazette of the Federation of the amendment to Article 57 of the Code of Military Justice, which occurred prior to the publication of Merits Report No. 51/16. Nevertheless, the IACHR invites the State to report on the measures taken to guarantee non-repetition, including legislative, administrative, or any other measures designed to ensure that the use of force by state agents is compatible with the standards described in this report. For the above reasons, the IACHR finds that the fourth recommendation is partially complied. 
VI. Level of compliance of the case 
20. Based on the foregoing, the IACHR concludes that the level of compliance of the case is pending. The IACHR will continue to monitor Recommendations 1, 2, 3 and 4. In that sense, the IACHR calls the State to take the necessary measures to comply with the recommendations issued in Merits Report No. 51/16, and to provide updated and detailed information to the IACHR.
VII. Individual and structural results of the case 
21.  There are no individual or structural results which have been informed by the parties.

� IACHR, 2017 Annual Report, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" �Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, paras. 1774-75.
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