[image: image1.jpg]JACHR Inter-American Commission on Human Rights



[image: image2.png]Inter-American
Commission on
Human Rights

IACFR




ANNUAL 
REPORT



FOLLOW-UP FACTSHEET OF REPORT No. 112/00 

CASE 11.099 

YONE CRUZ OCALIO

 (Peru)

I. Summary of Case
	Victim (s): Yone Cruz Ocalio

Petitioner (s): Center of Studies and Action for Peace (CEAPAZ)

State: Peru
Merits Report No.: 112/00, published on December 4, 2000
Admissibility Report: Analyzed in Merits Report No. 122/00
Themes: Right to Life / Right to Humane Treatment / Right to Personal Liberty / Right to Juridical Personality / Right to a Fair Trial / Judicial Protection / Arbitrary detention / Enforced Disappearance / Memory, Truth and Justice / Torture, Cruel, Inhuman and/or Degrading Treatment 

Facts: The Peruvian State, through members of the National Police, detained Mr. Yone Cruz Ocalio on February 24, 1991, at the Tulumayo agricultural station in Aucayacu, province of Leoncio Prado, department of Huánuco, Peru. He was taken to the Tulumayo military base and was subsequently disappeared.  
Rights violated: The IACHR concluded that Peruvian State was responsible for the forced disappearance of Mr. Yone Cruz Ocalio and consequently, Peru violated the right to liberty (Article 7), the right to humane treatment (Article 5), the right to life (Article 4), the right to juridical personality (Article 3), and the right to effective judicial recourse (Article 25), set forth in the American Convention on Human Rights.  In addition, the Peruvian State breached its general obligation to respect and ensure the exercise of these rights enshrined in the Convention, as set forth at Article 1(1) of the Convention.


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. Carry out an exhaustive, impartial, and effective investigation to determine the circumstances of the forced disappearance of Mr. Yone Cruz Ocalio, and that it punish the persons responsible, in keeping with Peruvian legislation.
	Pending compliance

	2. Void any domestic measure, legislative or otherwise, that tends to impede the investigation, prosecution, and punishment of the persons responsible for the detention and forced disappearance of Mr. Yone Cruz Ocalio.  Accordingly, the State should nullify Laws 26479 and 26492.
	Total compliance


	3. Adopt the measures required for the family members of Mr. Yone Cruz Ocalio to receive adequate and timely reparation for the violations established herein.
	Total compliance 
 


III. Procedural Activity
1. On February 22, 2001, the Commission issued a Joint Press Release signed by the then Peruvian Minister of Justice, Diego García Sayan, at a working meeting held during the 110th Period of Sessions of the IACHR, in which the Peruvian State committed to advance in the implementation of the recommendations issued by the IACHR in 159 merits reports included in sections C and D of the Press Release. The present case forms part of Section C of said Press Release.

2. The IACHR held working meetings with the parties during its 141th (March 29, 2011), 144th (March 2012) and 147th (March 2013) Periods of Sessions regarding the follow-up of the commitments made by the Peruvian State in the Joint Press Release.

3. On March 26, 2014, during its 150th Period of Sessions, a working meeting was held as a follow-up to the Joint Press Release in which the petitioners and representatives of the Peruvian State signed an agreement in which the State assumed several commitments. The parties signed another agreement on November 14, 2014, following a working meeting held on October 29, 2014 during the 153rd Period of Sessions of the IACHR.

4. On March 21, 2015, the IACHR held a working meeting between the parties during its 154th Period of Sessions to follow up on the commitments made by the State in the Joint Press Release. 

5. On September 28, 2020, during its 177th period of sessions, the IACHR held a working meeting to continue its monitoring of the commitments assumed in the Joint Press Release cases. 
6. On August 6, 2020, the IACHR requested updated information on compliance regarding compliance of the recommendations in the Report 112/00 from the State. The State presented that information on October 10, 2020. 

7. On August 6, 2020 the IACHR requested updated information on compliance regarding compliance of the recommendations issued in Merits Report No. 112/00 from the petitioners. As of the closing date of this report, the Commission had not received said information from the petitioners. The Commission notes with concern that the petitioners have not presented information since the publication of Merits Report No. 112/00.
IV. Analysis of the information presented
8. The Commission considers that the information presented by the State in 2020 is relevant for updating the monitoring of the cases, given that it pertains to steps recently taken regarding compliance with at least one of the recommendations issued in Merits Report No. 112/00, which is the only recommendation that is pending compliance. The State previously submitted information to the IACHR in 2018.  

V. Analysis of the compliance with the recommendations
9. With regards to the first recommendation, in 2018, the State reiterated in relation to the investigation into the forced disappearance of Mr. Yone Cruz, that by way of Resolution of Extension of Investigation No. 01-2016 of November 17, 2016, the Office of the Provincial Prosecutor Specializing in Crimes of Terrorism and Humanity (Fiscalía Provincial Especializada en Delitos de Terrorismo y Lesa Humanidad) decided to extend the term of the investigation due to its complexity and in this regard, scheduled several investigative steps including testimonial statements, requests for information and a forensic archaeological inspection, aimed at clarifying the facts related to the disappearance of Mr. Cruz.
 Furthermore, the Huánuco District Prosecutor’s Office (Fiscalía del Distrito Fiscal de Huánuco), by way of Resolution No. 04-2017 dated October 9, 2017, decided to extend the term of investigation by 180 days due to its complexity. In 2018, the State reported, by ways of Resolution No. 05-2018 dated January 22, 2018, that the Huánuco District Prosecutor’s Office indicated that, according to the statements provided by former officers of the Peruvian National Police, Mr. Cruz’s disappearance allegedly occurred in the former Tulumayo police station, located on the highway near the town of Santa Lucía, and not in Aucayacu Police Precinct as had erroneously been considered since the beginning of the investigation. The State indicated that, in 2018, the Huánaco Division of the Provincial Prosecutor’s Office Specializing in Terrorism and Crimes against Humanity became the Supraprovincial Prosecutor’s Office Specializing in Terrorism and Crimes against Humanity Satipo Division of the Central Amazonian Prosecutorial District, which is currently in charge of the investigation into the forced disappearance of the victim. In this regard, by means of Resolution of Extension of Investigation No. 05-2018-MP-FN-FSPEDTLH-SATIPO of July 23, 2018, the Deputy Provincial Chief Prosecutor Specializing in Terrorism and Crimes against Humanity of the Satipo Division asked the Coordination Unit of the National Senior Criminal Prosecutor’s Office (Coordinación de la Fiscalía Superior Penal Nacional) and Lima Supraprovincial Offices of the Criminal Prosecutor (Fiscalías Supraprovinciales Penales de Lima) to broaden its jurisdiction to continue with the investigation. The same Resolution ordered that a request be sent to the Forensic Medicine Division of Huánuco to dispatch a forensic anthropologist on September 20 and 21, 2018, to, with the support of the Prosecutor in charge of the investigation, collect ante-mortem data, locate possible burial locations and locate witnesses and relatives of the victim in the Tulumayo sector of the province of Leonico Prado, department of Huánuco. In 2019, the State reported that, thus far, no up-to-date information about the investigations conducted by the prosecutors’ offices in the abovementioned case has been provided. In order to report on efforts by the Office of the Specialized Supranational General Counsel (Procuraduría Pública Especializada Supranacional), the requests for information addressed to the Office of the Public Prosecutor (Ministerio Público) and to the Office of the Provincial Prosecutor of the Supra-Provincial Office of the Prosecutor Specializing in Crimes of Terrorism and against Humanity of Huanaco (Fiscalía Provincial Titular de la Fiscalía Supreprovincial Especializada de Delitos de Terrorismo y Lesa Humanidad de Huánaco) were submitted. The State notes that this Office is in charge of the investigation.        

10. In 2020, the State made public the institutional readjustment process of the prosecutor’s offices tasked with the investigations and reported the most recent steps taken and the current status of the case. They reported that by Resolution No. 1876-2019-FSPNC-MP-FN, issued on September 10, 2019, the Principal Superior Coordinating Prosecutor [Fiscal Superior Titular Coordinador] of the National Superior Criminal Prosecutor’s Office [Fiscalía Superior Penal Nacional] and the Supraprovincial Criminal Prosecutor’s Offices [Fiscalías Penales Supraprovinciales] had ordered the transfer of the Office of the Supraprovincial Prosecutor Specializing in Terrorism Crimes and Crimes against Humanity [Fiscalía Supraprovincial Especializada en Delitos de Terrorismo y Lesa Humanidad] from the Central Amazonian Prosecutorial District [distrito Fiscal de la Selva Central] to the city of Huánuco, pursuant to Resolution No. 2400-2019-MP-FN, of September 6, 2019, issued by the Office of the Prosecutor of the Nation. That resolution also ordered the rescission of the order to expand the investigations of the Offices of the Supraprovincial Prosecutor of Lima [Fiscalía Penal Supraprovincial de Lima] in connection with the cases assigned to Huánuco Department, and ordered the transfer of the prosecutor’s portfolios to the prosecutor’s office now established in that city.  The State indicated that the Supraprovincial Prosecutor’s Office would be responsible for continuing the investigative steps ordered by the Supraprovincial Criminal Prosecutor’s Office of Lima for the crime of forced disappearance of the victim

11. The State also indicated that in December 2019, the Huánuco Division of the Office of the Supraprovincial Prosecutor Specializing in Terrorism Crimes and Crimes against Humanity had requested information from different authorities regarding the alleged perpetrators of Mr. Cruz Ocalio’s disappearance: the Peruvian Army was asked for the service record of and places where Mr. José Luis Sánchez Gonzales had served in the military; Jesús Salvador Parish of Huánuco Diocese was asked for the identification data and/or general legal information for Father Roberto Smith, who was serving as parish priest in February 1991; and the National Police of Peru (PNP) was asked to forward the service records of PNP Colonel Walter Armando Junes Tocre and PNP Major Guillermo Antonio García Maldonado, as well as the list of police personnel who were providing police services in the Tulumayo Special Operations Department in 1991. Lastly, the State reported that two informational reports had been sent by the PNP to the Office of the Prosecutor General regarding PNP Colonel Walter Armando Junes Tocre and Major Guillermo Antonio García Maldonado.
12. The State also reported to the Commission difficulties it had experienced with the conduct of the investigations stemming from the global emergency caused by COVID-19. On March 15, 2020, a national emergency was decreed in Peru by Supreme Decree No.  044-2020-PCM, which was extended on several occasions until its most recent extension until October 31, 2020.  Based on these measures, the Office of the Prosecutor of the Nation had ordered that work and the procedural and administrative processing deadlines of prosecutors’ offices be suspended.  The State indicated that the quarantine focused on Huánuco Department would be in force until October 5, after which date the activities of the prosecutors’ offices and administrative areas had recommenced.  In view of this, the State requested the IACHR to take into account the complexity of the case and the COVID-19 situation, which could result in the halting of work and prevent the transfer of the prosecutors and stop the field work at possible burial sites or other areas relevant to the case.  However, the State committed to forward a supplemental report to the IACHR when it had obtained additional information on the investigations.
13. The petitioners have not presented information on the actions adopted by the State to comply with this recommendation since publication of the Merit Report in 2000. 
14. The Commission appreciates the updated information in the case from the State and recognizes the efforts made to identify those responsible and clarify the facts that led to Mr. Cruz’ disappearance. In this regard, the IACHR recalls that the obligation to investigate facts related to forced disappearance persists as long as the uncertainty about the final fate of the disappeared person remains, because the right of the victims’ next of kin to know his or her fate and, as appropriate, where the victim’s remains are, represents a reasonable expectation that the State must satisfy using all the means at its disposal.
 

15. The IACHR understands the situation described by the State regarding the institutional limitations caused by the COVID-19 pandemic.  Nonetheless, the Commission invites the State to continue to take the investigative steps, effectively and impartially, according to the national and local circumstances. It also welcomes the commitment made to forward updated information when more information on the investigations is available. Lastly, the Commission urges the petitioners to forward updated information so as to move forward jointly with the monitoring of this case.  In view of the above, the IACHR considers that Recommendation 1 is pending compliance.
VI. Level of compliance of the case 

16. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance with Recommendation 1. 
17. The Commission calls on the State to continue implementing the necessary measures to advance the investigations in order to determine the circumstances surrounding the disappearance of the victim and punish those responsible. At the same time, the IACHR notes that it has not received updated information from the petitioners and invites them to present detailed and up-to-date information regarding the measures adopted by the State to comply with the recommendations issued in Merits Report No. 112/00.      

VII. Individual and structural results of the case 

18. This section highlights the individual and structural results of the case which have been informed by the parties. 
A. Individual results of the case
Rehabilitation measures
· Mr. Yone Cruz’s parents were registered in the Unique Victim Registry (Registro Único de Víctimas).
· Mr. Yone Cruz’s parents have been affiliated with the Comprehensive Health Insurance (SIS) as beneficiaries of healthcare reparations. 
Pecuniary compensation measures
· Mr. Yone Cruz’s parents were recognized as beneficiaries of the Program of Economic Reparations through their incorporation into the fourteenth list of beneficiaries of said program, approved by Ministerial Resolution No. 267-2014-JUS, and were provided with a payment of 5,000 soles. Both payments were collected on January 28, 2015.

B. Structural results of the case
Legislation/Regulations
· In compliance with the judgment issued by the Inter-American Court of Human Rights in the case of Barrios Altos v. Peru, the State has rendered null and void amnesty laws No. 26479 and No. 26492.

· The State amended the criminal offense of forced disappearance as provided for in Article 320 of the Peruvian Criminal Code, pursuant to Article 2 of Legislative Decree No. 1351, published on January 7, 2017. This amendment was corrected pursuant to a corrigendum published on January 10, 2017. The criminal classification set forth in the new legislation includes the elements of: a) depriving a person or persons of their freedom, b) in whatever way, c) that the conduct be perpetrated by agents of the state or even by individuals acting with the consent or acquiescence of the state; d) and the refusal to provide information on the whereabouts of that person or refusal to acknowledge the deprivation of freedom.
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