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QUESTIONNAIRE: PREPARATION OF REPORT ON DUE PROCESS AND JUDICIAL PROTECTION IN PROCEEDINGS TO DETERMINE REFUGEE STATUS, COMPLEMENTARY PROTECTION, AND STATELESSNESS

The Rapporteurship on the Rights of Migrants of the Inter-American Commission on Human Rights (IACHR) is preparing a report in the coming months on due process guarantees and judicial protection in proceedings to determine refugee status, complementary protection, and statelessness in the Americas. The purpose of this questionnaire is to collect information from States, civil society organizations, academics and experts, to use in the preparation of this report. The IACHR invites you to answer the questions in this questionnaire, and where appropriate, attach copies or provide links on the regulatory frameworks, policies and practices regarding the topics covered in the questionnaire.

Given the length of the questionnaire and the different topics and proceedings addressed in it, it is not expected that the individuals and organizations that respond will provide information regarding all the questions, in particular, regarding those questions or sections that are not part of their work. The questionnaire is meant to gather information on whether the current proceedings relating to the recognition of refugee status
 and statelessness, as well as the granting of complementary protection
 in your country are in accordance with international and inter-American human rights norms and standards, particularly in the area of due process guarantees and the right to judicial protection.

The questionnaire should be submitted by June 8, 2018 to cidhmigrantes@oas.org or to the following address:

Inter-American Commission on Human Rights

Organization of American States

1889 F Street, NW

Washington DC, 20006

The subject of the email should be: Query - Questionnaire for report on due process. Please send any questions or clarification to: cidhmigrantes@oas.org. 

Contact information:

Name:

Institutional affiliation:

Country:

Email:

Phone: 

I. Normative Framework
1. Does your country’s legislation prohibit rejection at borders and the return of people who may need international protection? Mention the manner in which these guarantees are applied at airports or ports of entry and whether access to refugee/complementary protection/statelessness proceedings is guaranteed, including mechanisms to assess and detect international protection needs. Do you consider that these provisions are respected in practice? If not, please provide specific information indicating the sources of such information.

2. Is there a statute of limitations to submit the application for the recognition of refugee or stateless status once a person has entered the territory? What guarantees or administrative and/or judicial remedies exist for people who may need international protection once this period has expired?

3. Mention whether national legislation guarantees free legal representation in refugee status, complementary protection and statelessness proceedings. As applicable, reference the statute and article/subsection. Do you consider that these provisions are complied with in practice?

4. Mention whether national legislation guarantees access to information, that is, that individuals are given guidance/orientation on procedural steps to be followed, and can communicate freely with their representatives in all these proceedings. As applicable, reference the statute and article/subsection. Do you consider that these provisions are respected in practice? If not, please provide specific information indicating the sources of such information.

5. Mention whether national legislation guarantees accompaniment by interpreters and/or translators in all these proceedings. As applicable, reference the statute and article/subsection. Do you consider that this provision is complied with in practice?

6. Mention whether complementary protection mechanisms exist in your country, as well as the proceeding to become a beneficiary of complementary protection. Please cite the relevant legislation and/or regulation.

7. Mention if the right of the petitioner to be heard in these proceedings is guaranteed by holding hearings or interviews.
8. Mention if there is a duty to ensure that final decisions in cases are duly motivated by legal reasoning.
9. Mention any other relevant information about due process guarantees in these procedures and the manner in which such guarantees materialize in the practice that you consider relevant, as well as citations or relevant sources in the matter for your country.
II. Institutions and proceedings to determine refugee status, complementary protection and statelessness. 

10. Which institution has the first contact with the asylum-seeker, applicant for complementary protection or applicant for stateless status? Is it the same institution that conducts the interview and in-depth hearings? If no, indicate which institution is in charge of the latter.

11. What is the average wait time from presenting a petition for the recognition of refugee status/complementary protection/statelessness, to holding a merits interview or hearing?
12. What are merits interviews or hearings like? Are they: face-to-face? Individualized? Is each person included in the application interviewed individually? What are the confidentiality rules? Is the presence of other people allowed, e.g. psychologists, when necessary? How long do the interviews/hearings normally last? What is the professional profile of the people who conduct the interviews?

13. Is it possible to consolidate cases of relatives whose cases turn on the same facts? Are there sufficient guarantees in place to ensure that such cases are not adjudicated or resolved separately?

14. Who is responsible for making the first-instance decision to grant refugee status/complementary protection/statelessness? What are the minimum qualifications to adjudicate these cases? What is the profile of an average adjudicator? Do you consider that adjudicators are: duly trained? Specialists in the field? Impartial? Do you consider that courts or administrative authorities are accessible to people in logistical terms?

15. Mention the weight given to evidence presented by the individuals requesting international protection, the research/investigation performed by the authorities, and documents used to contrast the information provided by the applicant with objective information on their country of origin/habitual residence. Who bears the burden of proof? What would you highlight as principal good practices or areas of concern regarding the processes for obtaining, using, and verifying evidence? Mention whether the use of expert or specialized opinions in procedures related to international protection is allowed.

16. Mention whether national legislation guarantees the possibility of appealing to an independent judge, with injunctive effects
 in all these proceedings. As applicable, reference the statute and article/subsection. Do you consider that the appeal procedure is accessible and effective in practice? Is non-refoulement guaranteed until the end of the proceeding? Does the appeal process allow the review of the merits of the case? Are appellate judges specialists in the field? Do you consider that second and/or third instance decisions are generally adequately founded or motivated? Are courts or appellate authorities easily accessible to individuals and their representatives in logistical terms? How long, on average, is the appeal process?
17. On average, how much time elapses between the formalization of the application and the notification of a first-instance decision? Add any relevant observation about the procedural times.

18. Mention whether the recognition of refugee or complementary protection status extends to family members without the need to carry out an extra legal proceeding.

III. Immigration detention
19. Mention whether national legislation provides for immigration detention and if, where appropriate, it is used as an exceptional measure in adults, under the principles of necessity, proportionality, for the shortest possible time and for legitimate purposes. Also, mention if children and adolescents are ever detained, despite this being inadmissible in any case. As applicable, reference the statute and article/subsection.
20. Mention the maximum amount of time that persons requesting international protection may be detained. As applicable, reference the statute and article/subsection and/or relevant jurisprudence.

21. Describe whether immigration detention conditions are adequate and comply with international and inter-American human rights standards. Provide specific information indicating the sources of such information, when available.

22. Describe whether timely and adequate information about the possibility of applying for asylum is available in immigration detention centers, and whether lawyers, civil society organizations and/or ombudspersons are allowed access to all parts of the detention center and/or to detained individuals. Describe current policies and practices that may hinder legal representation.

23. Describe the alternatives to detention (ATDs) that exist in your country for persons requesting asylum, complementary protection, or a determination of statelessness. Indicate which ATDs are established in national legislation, and which ATDs you consider are used and are effective in practice.

24. Mention any other information that you consider relevant regarding due process guarantees in immigration detention, as well as citations or sources relevant to your country.

IV. Practices and barriers to access to justice
25. Does legislation contemplate or allow the granting of documentation to persons requesting asylum, complementary protection, or a determination of statelessness during the proceedings that facilitates access to rights in cases where identity documents are required?

26. Does legislation contemplate or allow the granting of work permits or visas that give the right to work to persons requesting asylum, complementary protection, or a determination of statelessness during the proceedings? How does one receive a work permit? Do you consider that the work permits granted in this way are effective in practice?

27. What infrastructure exists (e.g. shelters, humanitarian assistance, food banks, local integration services, access to health and education services, etc.) that helps to make it possible for individuals to continue their cases until every appeal is exhausted? Are there good practices or particular areas of concern that you would highlight in this regard?

28. Describe your experience in trying to access justice for due process violations in cases involving persons requesting asylum, complementary protection, or a determination of statelessness. Cite relevant cases or jurisprudence, if any.

V. Children and adolescents
29. What are the specific legislative provisions for migrant children, refugees, beneficiaries of complementary protection, or stateless children with respect to due process guarantees (in terms of assessment of protection needs, family unity, additional procedural guarantees, search for durable solutions, etc.)? Do you consider that they meet international and inter-American standards in this area? What would you highlight as good practices or areas of concern in this regard?

VI. Specific provisions regarding nationality

30. Mention whether individuals are registered immediately after birth, independently of whether they are registered as nationals of the country.

31. Mention whether your country recognises that individuals acquire nationality when they are born on national territory (jus soli) automatically or by petition, and whether nationality is recognised through parents/ancestors (jus sanguinis). Mention the relevant legislation and articles/subsections.

32. Mention whether national legislation permits double or multiple nationality. 

33. Mention existing barriers for individuals who attempt to obtain recognition of stateless status. 

VII. Statistical information
34. Provide statistical information, with sources where available, in the last 5 years, regarding:

a) number of annual requests from people who have been recognized and rejected as refugees. If possible, disaggregated by age, sex, sexual orientation and nationality.

b) annual number of people who were beneficiaries of some form of complementary protection. If possible, disaggregated by age, sex, sexual orientation and nationality.

c) annual number of people who have been recognized as stateless. If possible, disaggregated by age, sex, sexual orientation and nationality.

d) annual number of people who were detained during the proceeding to recognize refugee status, complementary protection or statelessness. Differentiate between men, women and children and adolescents.

e) Annual number of appeals and lawsuits filed regarding denials of the recognition of refugee status, complementary protection or statelessness.

� This term may vary in different countries; it refers to the granting of international protection to a person physically located within the territory of the State granting the protection on the basis of the definition contained in the Convention relating to the Status of Refugees of 1951 and/or the Cartagena Declaration of 1984.


� This term may vary in different countries; in general, “complementary protection” refers to protection received by any foreigner based on international human rights obligations and, in particular, the principle of non-refoulement or other forms of humanitarian protection.


� I.e. Preventing the decision being appealed from being executed prior to the resolution of the appeal. In practice, preventing the deportation of the person while the appeal is pending.


� For example, documentation permitting individuals seeking international protection to receive medical care, access housing, food, and other necessities, or allowing children to enroll in school, among others.
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