Methodology for the Preparation of Special Country Reports for the Office by the Special Rapporteur for Freedom of Expression

Introduction

1. The purpose of this document is to propose a series of categories and standards on freedom of expression and access to information that can provide basic input for the preparation of the special reports of the Office of the Special Rapporteur for Freedom of Expression (hereinafter, the Office of the Rapporteur) of the Inter-American Commission on Human Rights, following an official visit or in special circumstances that may so warrant.

2. Over the years, the Office of the Rapporteur has varied the depth of its country reports and the type of facts it reported. At times it included all the information and cases it had received, while on other occasions it placed special emphasis on certain emblematic events.

3. The methodology for preparing these reports has essentially been the following: in direct meetings or through documents, sources provide different types of information, ranging from attacks on journalists to laws and government decisions that could affect freedom of expression. This information is confirmed to a reasonable degree and included in the report along with a series of recommendations.

4. Using the proposed input should serve the Office of the Rapporteur's aim that the special country reports that come out of official visits bring to light the main problems related to freedom of expression in the country, so as to generate recommendations and proposals that are relevant, viable, and feasible.

5. In the medium term, in accordance with technical possibilities, the Office of the Rapporteur will plan to develop thematic indicators based on these standards, as well as to implement these categories and standards in its annual reports. This effort will depend both on the Office of the Special Rapporteur's real operational and management capacity and on the information that the States and strategic actors are able to provide.

6. This series of standards is based on the development of the right to freedom of expression and the right of access to information carried out thus far by the Commission and the Inter-American Court of Human Rights. Thus, its formulation is primarily descriptive. To the extent that the inter-American system expands the scope of these rights, it will be necessary as well to expand the standards presented here.

* *

7. The categories were developed using different types of input and after going through several stages. The following documents were used as a basis: (i) the Office of the Rapporteur's country reports; (ii) the "2010 Methodology to Evaluate the Situation of the Right of Access to Public Information in the Americas," also by the Office of the Rapporteur; and (iii) "The Situation of Freedom of Expression in the Americas: An Analysis in Light of the Reports of the Office of the Special Rapporteur for Freedom of Expression," by the University of Palermo's Center for Studies on Freedom of Expression.

8. Also analyzed were monitoring and reporting protocols used by the region's civil society organizations that work to defend freedom of expression. Finally, in-person and virtual consultations were held with representatives of these organizations to discuss and validate this document. A number of the suggestions made in these venues were incorporated into the final version.

9. This document is divided into two parts: (i) a preliminary explanation of the methodology used to develop this document; and (ii) the proposed categories and standards that have been developed. An additional document will develop subjects related to the validation and documentation of the standards for the preparation of the reports.

Preliminary Explanation of the Methodology Used

10. The proposed standards are divided into seven categories: 1. Infringement of the right to life and physical integrity, and omission of the guarantee obligation; 2. Censorship and other prior conditioning; 3. Detentions; 4. Imposition of subsequent liability; 5. Access to information; 6. Pluralism and diversity; and 7. Indirect censorship or abusive use of State power.

11. Each category, which is briefly defined, thematically groups together a number of standards, which vary depending on the subject matter. Both the definition of the categories as well as the formulation of the standards were done based on Article 13 of the American Convention on Human Rights; the "Declaration of Principles on Freedom of Expression" of the Inter-American Commission on Human Rights; and the doctrine and case law of the Inter-American Court of Human Rights and the Inter-American Commission on Human Rights.

12. The categories are written in such a way as to be able to identify whether a fact (or series of facts) or piece of information about the legal system (a legal or constitutional principle, a judicial decision, or an administrative ruling) negatively affects or ensures the right to freedom of expression.

13. This document understands the term standard as a piece of information that provides guidelines regarding compliance with a specific aspect of the right to freedom of expression and the right of access to information. It is differentiated from the term indicator in that the formulation of the standard is broader and does not aim to elicit quantitative facts in order to obtain comparative scales or values, but aims rather to guide the documentation of cases and lay the foundation for subsequent methodologies.

14. The standards are divided into two types: structural and dynamic. Structural standards refer to the States' adoption of basic laws, instruments, and mechanisms in the area of freedom of expression and access to information. Dynamic standards, for their part, refer to changing and actual conditions regarding the guarantee of this right.

15. Where necessary, the standards will be accompanied by their respective verification factors. These are supplementary descriptions that allow for a clearer definition of the scope of each standard. They are especially necessary to use when the standards are broad or are presented as negative formulations, representing the States' obligations "not to do."

16. It is important to clarify that the application of these standards will depend on how and when the information is received or captured, and on the Office of the Rapporteur's real capacity to evaluate and consider it. Thus, the intent is not that all these categories should necessarily be developed in depth in each country report, in response to each standard, but rather that the information that is received can be classified and grouped in such a way that it can later be analyzed according to the office's institutional capacity. In other words, the fact that a specific standard is not addressed in a report, with respect to a country or several countries, does not imply that that standard is being met.

2. Proposed Categories and Standards

	1. Infringement of the Right to Life and Physical Integrity, and Omission of the Guarantee Obligation 

Any kidnapping, intimidation, attack, or threat made against media workers (comunicadores sociales) or those who disseminate information or opinions, for reasons related to these activities, violates people's fundamental rights and severely restricts freedom of expression.

States have the obligation to prevent and investigate such acts, punish the perpetrators, and ensure appropriate redress for the victims. The authorities have the obligation to guarantee the conditions under which individuals can exercise freedom of expression without it costing them their lives or personal integrity.

The State has an obligation to guarantee freedom of expression, which it omits when it fails to take the steps within its power to prevent a real or immediate special risk, or when it fails to meet its obligation to punish third parties who have committed crimes to inhibit the exercise of freedom of expression or in reprisal for this right having been exercised.
 




	Structural Standards

	1.1. Types of conduct that constitute attacks on life and physical integrity are established as crimes, through laws of either a general or specific nature, with regard to journalists or those who exercise freedom of expression.

Verification Factors

- Laws exist that criminally punish attacks on the life and integrity of all citizens.

- Laws exist that criminally punish attacks on the life and integrity of journalists or those who exercise freedom of expression.

1.2. In States in which special risks exist for those who exercise their right to freedom of expression, there are special mechanisms for protection.

Verification Factors

- In the State in question, there are special risks for those who practice journalism or exercise the right to freedom of expression.

- Special protection mechanisms exist for journalists or those who exercise freedom of expression who are at risk for practicing their profession.

1.3. In the investigation and prosecution of crimes committed to silence an expression or in reprisal for an expression, special investigative mechanisms exist to advance the fight against impunity for such crimes.

Verification Factors

- Special mechanisms exist for investigating murders and attacks carried out against journalists and those who exercise freedom of expression.

- The special mechanisms for investigating murders and attacks carried out against journalists and those who exercise freedom of expression contemplate measures to fight impunity for such crimes. 




	Dynamic Standards

	1.4. Murders. Journalists, media workers, and persons who exercise freedom of expression are not killed due to the occupation they practice or to the dissemination of opinions or information.

Verification Factors

- Murders, during the established time frame, of journalists, media workers, or  those who exercise freedom of expression.

- Murders of such persons due to their occupation or to the exercise or dissemination of opinions or information, within the established time frame.

1.5. Disappearances. Journalists, media workers, and those who exercise freedom of expression are not disappeared due to the occupation they practice or to the dissemination of opinions or information. Forced disappearance is understood to mean the act of depriving a person or persons of freedom, in whatever way, perpetrated by agents of the State or by persons or groups of persons acting with the authorization, support, or acquiescence of the State, followed by an absence of information or a refusal to acknowledge that deprivation of freedom or to give information on the whereabouts of that person, thereby impeding his or her recourse to the applicable legal remedies and procedural guarantees.

Verification Factors

- Journalists, media workers, or those who exercise freedom of expression who have disappeared within the established time frame.

- Cases of disappearances of such persons due to their occupation, or to the exercise or dissemination of opinions or information, within the established time frame.

1.6. Kidnappings. Journalists, media workers, and those who exercise freedom of expression are not kidnapped due to the practice of their profession or to the dissemination of opinions or information. Kidnapping shall be understood to mean the taking, holding, or hiding of a person.

Verification Factors

- Journalists, media workers, and those who exercise freedom of expression who are kidnapped within the established time frame.

- Cases of kidnappings of such persons due to their occupation or to the exercise or dissemination of opinions or information, within the established time frame.

1.7. Torture. Journalists, media workers, and those who exercise freedom of expression are not tortured due to the occupation they practice or to the dissemination of opinions or information. Torture shall be understood to mean any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind.

Verification Factors

- Journalists, media workers, and those who exercise freedom of expression who are tortured within the established time frame.

- Cases of torture of such persons due to their occupation, or to the exercise or dissemination of opinions or information, within the established time frame.

1.8. Cruel, inhuman, or degrading treatment. Journalists, media workers, and those who exercise freedom of expression do not receive inhuman, cruel, or degrading treatment due to the occupation they practice or to the dissemination of opinions or information. Cruel, inhuman, or degrading treatment is understood to mean the same types of conduct described as torture. These differ in the severity of pain and suffering and in the fact that they do not require proof of impermissible purposes.

Verification Factors

- Journalists, media workers, or those who exercise freedom of expression who received cruel, inhuman, or degrading treatment within the established time frame.

- Cases of cruel, inhuman, or degrading treatment inflicted on such persons due to their occupation, or to the exercise or dissemination of opinions or information, within the established time frame.

1.9. Female journalists, female media workers, and women who exercise freedom of expression are not victims of sexual assaults or other acts of gender-based violence, nor are they the target of threats of such acts, as a consequence of the expressions or opinions they disseminate.

Verification Factors

- Female journalists, female media workers, or women who exercise freedom of expression who were victims of sexual assaults or other acts of gender-based violence within the established time frame. 

- Cases of sexual assaults or other acts of gender-based violence that these women suffered due to their occupation, or to the exercise or dissemination of opinions or information, within the established time frame.

- Other acts of gender-based violence.

1.10. Violation of personal integrity (assault). Journalists, media workers, and those who exercise freedom of expression are not assaulted due to the occupation they practice or to the dissemination of opinions or information. Assault shall be understood as injury to a person's body or health caused by the action of another.

Verification Factors

- Journalists, media workers, or those who exercise freedom of expression who have been assaulted within the established time frame.

- Cases of assaults that such persons received due to their occupation, or to the exercise or dissemination of opinions or information, within the established time frame.

1.11. Threats. Journalists, media workers, and those who exercise freedom of expression are not threatened or forced to move or to go into exile due to the occupation they practice or to the dissemination of opinions or information. A threat shall be understood as any external manifestation announcing a behavior capable of frightening a person, community, or institution for the purpose of causing alarm, anxiety, or terror.

Verification Factors

- Journalists, media workers, or those who exercise freedom of expression who have been threatened or forced to move or to go into exile within the established time frame.

- Cases in which such persons have been threatened, displaced, or exiled due to their occupation, or to the exercise or dissemination of opinions or information, within the established time frame.

1.12. Journalists, media workers, and those who exercise freedom of expression, and who are or could be at special risk due to the dissemination of information or opinions in the public interest, receive protection from the State.

Verification Factors

-  Journalists, media workers, or those who exercise freedom of expression who are at special risk during the established time frame.

- Journalists, media workers, or those who exercise freedom of expression who are at special risk, and who have received protection from the State, during the established time frame.

1.13. The States' judicial systems investigate and appropriately punish those responsible for murders; disappearances; kidnappings; acts of torture; cruel, inhuman, or degrading treatment; and threats against journalists, media workers, or those who disseminate opinions or information in the public interest. 

Verification Factors

- Investigations launched by the judicial system as a result of murders; disappearances; kidnappings; acts of torture; cruel, inhuman, or degrading treatment; and threats against journalists, media workers, or those who disseminate opinions or information in the public interest, within the established time frame.

- Sanctions imposed by the judicial system as a result of investigations into murders; disappearances; kidnappings; acts of torture; cruel, inhuman, or degrading treatment; and threats against journalists, media workers, or those who disseminate opinions or information in the public interest, within the established time frame.

2. Censorship and Other Prior Conditioning

Limitations to freedom of expression may not constitute mechanisms for control of content. Censorship and prior conditioning are incompatible with the right to freedom of expression.

Censorship is understood as a ban on disseminating any expression, opinion, or information through any oral, written, artistic, visual, or electronic communication medium.

Prior conditioning of expressions by States on grounds such as truthfulness, timeliness, or impartiality; the imposition of degree requirements or compulsory membership in professional associations; and the imposition of prior requirements, such as the administrative registration of any communication medium as a condition to be able to exercise the right to freedom of expression, are incompatible with this right.

 

	Structural Standards



	2.1. Laws establish only subsequent liabilities and not mechanisms for prior censorship.

Verification Factors

- Subsequent liabilities established by law.

- Prior censorship mechanisms established by law.

2.2. No compulsory membership in a professional association or requirement of an appropriate degree exists for the practice of journalism or the dissemination of expressions or opinions. 

Verification Factors

- Appropriate degrees or compulsory membership required for the practice of journalism or the dissemination of expressions or opinions.

2.3. No prior conditioning of expressions is imposed, whether legal or regulatory, such as whether information is truthful, timely, or impartial.

Verification Factors

- The existence of legal or regulatory prior conditioning, such as that information must be truthful, timely, or impartial.

2.4. Beyond the requirements involved in the process of obtaining broadcasting licenses and in regular commercial registrations, no special prerequisites are imposed on media outlets, such as administrative registration requirements.

Verification Factors

- Existence of special prerequisites that are different from those involved in the process of obtaining broadcasting licenses and in regular commercial registrations.



	Dynamic Standards


	2.5. No public official imposes prior restrictions for the circulation of information, ideas, or opinions.

Verification Factors

- Prior restrictions imposed by public officials for the circulation of information, ideas, or opinions.

2.6. Whenever journalists must receive accreditation from authorities to cover a public official's press conference or any other public event, this must be justified based on reasonable, public, clear, and nondiscriminatory criteria, and must be subject to the control of an independent government body.

Verification Factors

- The existence of an accreditation system for journalists for the coverage of press conference or other public events.

- The degree to which the application of the accreditation system is reasonable, public, clear, and nondiscriminatory.

2.7. Any person, solely by virtue of being a person, may exercise the right to freedom of expression. 

Verification Factors

- The existence of additional prerequisites, other than being a person, for someone to be able to exercise freedom of expression.

   

	3. Detentions

Public authorities shall not arbitrarily detain anyone for the simple act of exercising freedom of expression. In no case shall a journalist be able to be detained for the simple act of covering an event of public interest.



	Structural Standards


	3.1. The legal system does not condone temporary or permanent arrests or detentions for the simple act of exercising freedom of expression. Any detention on the occasion of the collection or dissemination of information must be based on the alleged commission of a crime or an offense of such seriousness that it allows such a restriction, and full due process guarantees apply. At a minimum, the authorities must make known the reasons for the detention at the time it occurs; they must bring the person before a judge or an officer authorized by law to exercise judicial power; and the lawfulness of the arrest must be determined promptly. The arrest or detention of a person may not be due solely to the fact that the person was exercising his or her right to freedom of expression.

Verification Factors

- Temporary or permanent arrests or detentions condoned under the legal system for the simple act of exercising freedom of expression.

- Requirement that a crime or serious offense has allegedly been committed for a detention to be permissible when the collection or dissemination of information is involved.

- Full applicability of due process guarantees in detentions in which the collection or dissemination of information is involved. 

- Obligation of the authorities to make known the reasons for the detention at the time it occurs; bring the person before a judge or an officer authorized by law to exercise judicial power; and promptly make a determination as to the lawfulness of the arrest.

- Prohibition barring the arrest or detention of a person due solely to the fact that the person was exercising his or her right to freedom of expression.

 

	Dynamic Standards


	3.2. The authorities do not detain persons who are exercising the right to freedom of expression solely because they are exercising that right.

Verification Factors

- Detentions, within the established time frame, of persons who were exercising their right to freedom of expression.

- Detentions of these persons solely because they were exercising their right to freedom of expression, within the established time frame.



	3.3. At a minimum, the authorities make known the reasons for the detention at the time it occurs; bring the person before a judge or an officer authorized by law to exercise judicial power; and promptly rule on the lawfulness of the arrest.

Verification Factors

- Reasons for the detention made known by the authorities at the time it occurred; the person's being brought before a judge or an officer authorized by law to exercise judicial power; and the time in which the lawfulness of the arrest was determined, all in cases involving detentions reported during the established time frame.

 

	4. Imposition of Subsequent Liability

Any limitation to the right to freedom of expression must meet the following three basic conditions for it to be admissible: (a) the limitation must have been defined precisely and clearly through a formal, actual law; (b) the limitation must be designed to achieve overriding purposes allowed under the American Convention; and (c) the limitation must be necessary in a democratic society to obtain the overriding purposes sought, namely, it must be strictly proportional to the purpose being sought and suitable to reach the overriding purpose it seeks to achieve. It is up to the authority imposing the limitations to prove that these conditions have been met.

The protection of privacy or reputation must be guaranteed only through civil sanctions, in cases in which the offended person is a public official or public person or a private citizen who has voluntarily become involved in matters of public interest.

In addition, in these cases it must be proved that in disseminating the information the person had the intent to inflict harm; was fully aware that false information was being disseminated; or acted with gross negligence in the search for information.
 

The imposition of any subsequent liability may be done only by independent and impartial judicial authorities, except in cases involving proportional administrative sanctions for the violation of conditions for a license or concession, imposed on media outlets that use electromagnetic frequencies. In these cases, the enforcing authority must be impartial and independent of the political or economic powers. In any case, any subsequent liability imposed must be proportional.

A. Criminal proceedings for "desacato"

The use of criminal law mechanisms to penalize offensive expressions directed at public officials ("desacato laws") violates the right to freedom of expression.



	Structural Standards

	4.1. The crime of "desacato" does not exist.

Verification Factors

- Existence of the crime of "desacato."

	Dynamic Standards

	4.2. Public officials do not bring criminal cases for "desacato."

Verification Factors

- Criminal cases brought by public officials for crimes involving "desacato."

4.3. Judges do not impose criminal convictions for the crime of "desacato."

Verification Factors

- Criminal convictions imposed by judges for the crime of "desacato."

	B. Criminal prosecutions for the offense of criminal defamation, to protect the honor or reputation of public officials, private persons involved in matters of public interest, or publicly recognized figures.

The use of criminal law to ensure the protection of the reputations of public officials or private individuals who have voluntarily become involved in matters of public interest violates freedom of expression.



	Structural Standards

	4.4. No criminal offenses exist to protect the reputations or penalize criticism of public officials, public figures, or private individuals who have voluntarily become involved in matters of public interest.

Verification Factors

- Existence of criminal offenses to protect the reputations or penalize criticism of public officials, public figures, or private individuals who have voluntarily become involved in matters of public interest.



	Dynamic Standards

	4.5. Public officials, public figures, or private individuals who have voluntarily become involved in matters of public interest do not seek the application of criminal sanctions to protect their reputation or to penalize criticisms of them.

Verification Factors

- Requests submitted during the established time frame by public officials, public figures, or private individuals who have voluntarily become involved in matters of public interest, seeking to have criminal sanctions applied to protect their reputation or to penalize criticisms of them.

4.6. Judges do not apply criminal sanctions to protect the reputation of public officials, public figures, or private individuals who have voluntarily become involved in matters of public interest, or to penalize criticisms of them.

Verification Factors

Criminal sanctions applied during the established time frame to protect the reputation of public officials, public figures, or private individuals who have voluntarily become involved in matters of public interest, or to penalize criticisms of them.

C. Cases brought so journalists will reveal their sources

Journalists and media workers have the right to keep their sources of information, notes, and personal or professional files confidential.



	Structural Standards


	4.7. Journalists and media workers are guaranteed the right to keep their sources confidential.



	Dynamic Standards


	4.8. Journalists are not required by the authorities to reveal the source of any information, notes, or personal or professional files containing facts related to the practice of their profession.

Verification Factors

- Demands made by the authorities, during the established time period, that journalists reveal the source of information, notes, or personal or professional files containing facts related to the practice of their profession.

4.9. The authorities do not make demands on third parties, such as telephone companies or companies that manage electronic mail, to learn the source of any information, notes, or personal or professional files containing facts related to journalists' practice of their profession.

Verification Factors

- Demands made by the authorities on third parties, during the established time frame, to learn the source of information, notes, or personal or professional files containing facts related to journalists' practice of their profession.

4.10. Journalists who refuse to reveal their sources, notes, or personal or professional files containing facts related to the practice of their profession are not penalized.

Verification Factors

- Sanctions imposed on journalists, during the established time frame, for refusing to reveal their sources, notes, or personal or professional files containing facts related to the practice of their profession.

4.11. The authorities do not conduct searches or seizures involving journalists or media outlets or offices so as to obtain information about the source of any information, notes, or personal or professional files containing facts related to the practice of a journalist's profession. 

Verification Factors

Searches or seizures involving journalists or media outlets or offices, conducted during the established time frame, to confiscate material so as to obtain information regarding the source of information, notes, or personal or professional files containing facts related to the practice of a journalist's profession.

D. Insult to national symbols or public institutions and religious defamation

The concept of defaming religions or any other belief or idea, or defaming public institutions, does not accord with international standards regarding defamation, which refer to protecting the reputation of individuals and not of ideas, beliefs, or public institutions, which cannot be said to have a right to reputation.

Restrictions on freedom of expression should be limited in scope to the protection of overriding individual rights and social interests, and should never be used to protect particular institutions or abstract notions, concepts, or beliefs.
 


	Structural Standards


	4.12. There are no criminal offenses designed to penalize insults to national symbols. 

Verification Factors

- Existence of criminal offenses that penalize insults to national symbols.

4.13. There are no criminal offenses designed to penalize defamation of public institutions. 

Verification Factors

- Existence of criminal offenses that penalize defamation of public institutions. 

4.14. There are no criminal offenses designed to penalize expressions against religions or religious symbols.

Verification Factors

- Existence of criminal offenses that penalize expressions against religions or religious symbols.



	Dynamic Standards


	4.15. The application of criminal sanctions is not sought to penalize insults to national symbols.

Verification Factors

- Requests submitted within the established time frame to apply criminal sanctions for insults to national symbols.

4.16. Judges do not apply criminal sanctions to penalize insults to national symbols.

Verification Factors

Criminal sanctions applied within the established time frame to penalize insults to national symbols.

4.17. The application of criminal sanctions is not sought to penalize defamation of public institutions.

Verification Factors

- Requests submitted within the established time frame to apply criminal sanctions for defamation of public institutions.

4.18. Judges do not apply criminal sanctions to penalize defamation of public institutions.

Verification Factors

- Criminal sanctions applied within the established time frame to penalize defamation of public institutions.

4.19. The application of criminal sanctions is not sought to penalize expressions against religions or religious symbols.

Verification Factors

- Requests submitted within the established time frame to apply criminal sanctions for expressions against religions or religious symbols.

4.20. Judges do not apply criminal sanctions to penalize expressions against religions or religious symbols.

Verification Factors

- Criminal sanctions applied within the established time frame to penalize expressions against religions or religious symbols.

E. Criminal proceedings on other grounds

The disproportionate and arbitrary use of criminal law for the sole purpose of limiting the right to freedom of expression violates this right.



	Structural Standards

	4.21. The category of offense that penalizes incitement to violence does not encompass so-called "crimes of opinion."

Verification Factors

- Existence of a category of offense that penalizes incitement to violence.

- Inclusion of "crimes of opinion" in this category of offense.

4.22. No categories of offenses exist to penalize participation, in and of itself, in a public demonstration or social protest.

Verification Factors

- Existence of categories of offenses that penalize participation, in and of itself, in a public demonstration or social protest.

4.23. The specific crime of opinion does not exist.

Verification Factors

- Existence of specific crimes of opinion.



	Dynamic Standards


	4.24. Criminal sanctions for incitement to violence presuppose actual, certain, and objective proof that the person had the clear intent to commit a crime and had the actual and real possibility of achieving the proposed objective.

Verification Factors

- Existence of criminal sanctions for incitement to violence, within the established time frame.

- Within such sanctions, existence of actual, certain, and objective proof that the person had the clear intent to commit a crime and had the actual and real possibility of achieving the proposed objective.

4.25. Criminal sanctions are not imposed for the mere act of participating in a public protest or demonstration.

Verification Factors

- Criminal sanctions applied, within the established time frame, for the mere act of participating in a public protest or demonstration.

4.26. Existing categories of offenses designed to protect public order or property, among other things, are not applied to repress or penalize simple public protest.

Verification Factors

- Repression or punishment of participation in public protests through the application of categories of offenses designed to protect public order or property, occurring within the established time frame.

4.27. The crimes of terrorism, national treason, and related categories of offenses are not applied for the mere act of imparting opinions in opposition to those of the government, or positions critical of government policies.

Verification Factors

- Cases in which terrorism, national treason, and related categories of offenses were applied for the mere act of imparting opinions in opposition to those of the government, or positions critical of government policies, during the established time frame.

4.28. Sanctions are not imposed for the expression of ideas, as in crimes of opinion. 

Verification Factors

- Cases in which crimes of opinion were applied to sanction the expression of ideas, during the established time frame.

F. Civil proceedings involving protection of honor

Privacy laws may not inhibit or restrict the investigation and dissemination of information of public interest. The protection of reputation should be guaranteed only through civil sanctions, in those cases in which the person offended is a public official, a public person, or a private individual who has voluntarily become involved in matters of public interest.
 

In addition, in these cases it must be proved that in disseminating the news, the journalist had the specific intent to inflict harm, was fully aware that false news was being disseminated, or acted with gross negligence in efforts to determine the truth or falsity of such news (actual malice standard). The sanctions imposed through this avenue must be proportional and not punitive, and may never be imposed for the expression of opinions.



	Structural Standards


	4.29. Civil actions involving protection of honor or reputation incorporate criteria to differentiate liability for publishing information about public officials and private individuals involved in matters of public interest, on the one hand, and private individuals not involved in such matters, on the other. At least in the first case, when information about public officials is involved, such civil actions contemplate the standard of actual malice.

Verification Factors

- Existence of civil actions to protect the honor or reputation of persons.

- Incorporation into these actions of criteria to differentiate liability for publishing information about public officials and private individuals involved in matters of public interest, on the one hand, and private individuals not involved in such matters, on the other.

- Incorporation of the actual malice standard into civil actions involving public officials.



	Dynamic Standards


	4.30. Judicial authorities apply the actual malice standard to impose civil sanctions for subsequent liability when it comes to protecting the honor of public officials, recognized public figures, or private individuals voluntarily involved in matters of public interest.

Verification Factors

- Within the established time frame, civil sanctions imposed by judicial authorities for subsequent liability to protect the honor of public officials, public figures, or private individuals voluntarily involved in matters of public interest.

- Civil sanctions imposed in these cases, during this period, in which the actual malice standard has been applied in imposing the sanctions.

- Civil sanctions imposed in these cases, during this period, in which the actual malice standard has not been applied in imposing the sanctions.

4.31. When civil sanctions are applied, they are proportional and geared only toward repairing the harm.

Verification Factors

- Proportional civil sanctions applied, within the established time frame.

- Civil sanctions that impose the obligation to repair the harm, and civil sanctions that impose punitive penalties, applied within the established time frame.

4.32. Civil liabilities are not imposed for the expression of opinions.

Verification Factors

- Civil sanctions applied, during the established time frame, for the expression of opinions.

G. Ratification mechanisms

The strict necessity test demands that subsequent liabilities be the least costly for freedom of expression. Thus, when strictly personal rights have been injured due to false accusations that must be corrected, the mechanism of correction or reply under equal conditions applies. This frees the medium and the journalist from liability, except in cases in which actual malice is established. The arbitrary or disproportional burden to publish information violates freedom of expression.



	Structural Standards

	4.33. The law recognizes and regulates the right to correction or reply, under equal conditions, when it is strictly necessary and proportional to correct false information that injures a right of third parties, under the terms of Article 14 of the Convention.

Verification Factors

- Legal recognition and regulation of the right to correction or reply.

- Legal recognition of the right to correction or reply under equal conditions when it is strictly necessary and proportional to correct false information that injures a right of third parties.

4.34. Correction under equal conditions makes subsequent individual liability disappear, except when the existence of actual malice is demonstrated, in which case civil actions apply.

Verification Factors

- Existence of subsequent liability despite correction under equal conditions.

- Requirement that the existence of actual malice be established for subsequent liability to apply, after correction under equal conditions.



	Dynamic Standards


	4.35. Judicial authorities order the correction under equal conditions only when it has come to be clear that the published information is false and that it has caused unjustified harm.

Verification Factors

- Corrections ordered by judicial authorities during the established time frame.

- Disproportional corrections or those in which the issue of whether the published information was false or whether it had caused unjustified harm was not taken into account.

 

	5. Access to Information

The right of access to information includes the right to seek and receive information, and protects the right that everyone has to access information under the State's control, with the exceptions permitted under the strict regime of restrictions established by law.



	Structural Standards


	5.1. The right of access to public information is constitutionally or legally guaranteed.

5.2. The right of access to information is binding on anyone who performs public duties, provides public services, or executes public resources on behalf of the State.

5.3. It is established that the right of access to information is the general rule and the withholding of information is the exception.

5.4. The law contemplates an appropriate and effective administrative recourse for requesting public information. It is not necessary to establish a direct interest to make a request, and implies only meeting basic requirements. A reasonable time limit is established for a response.

5.5. The law contemplates an appropriate and effective court appeal to challenge final administrative decisions that deny the right of access to information.

5.6. Limitations to the right of access to information are established previously and expressly by law in a formal and material sense.

5.7. A reasonable time limit exists for withholding information, after which the information becomes public.

5.8. Laws regulating secrecy or the withholding of information specify clearly which officials are authorized to make a decision and adopt criteria for classifying documents as secret or reserved.

5.9. No regulation exists establishing sanctions for journalists or civil society representatives for the simple act of disseminating information that has been withheld.

5.10. There are legal provisions to sanction officials who deliberately obstruct access to information.

5.11. The State has a legal obligation to preserve public archives.

5.12. The State has a legal obligation to allocate the resources, infrastructure, and budget to satisfy the right of access to public information.

5.13. The State has a legal obligation to publish information on the basic rules regarding its authority; the duties it is assigned; budgets for expenses and investment; steps and procedures under its control, especially those related to the allocation of goods or provision of services; the authorities or venues designated to carry out such procedures, how these procedures are carried out, and the way any required forms are handled; and the offices to which one can go to seek guidance or lodge complaints, ask questions, or make claims regarding the rendering of a service or the exercise of the functions or duties for which the entity or person in question is responsible.

5.14. Legal or regulatory provisions exist regarding e-government.

5.15. The State has the obligation to publish information on its structure, functions, and operating and investment budget.

5.16. The State has the obligation to publish information required for the exercise of other rights, such as the rights to pensions, health, or education.

5.17. The right of habeas data is recognized.



	Dynamic Standards


	5.18. The judicial or administrative authorities provide that the right of access to information is preeminent when it comes into conflict with other standards or when no regulation exists on a particular matter.

Verification Factors

- Judicial or administrative decisions, made within the time frame, in which the principle of maximum transparency is applied or no longer applied in any of its three derivations.

5.19. Public authorities, and those who are legally required to do so, respond in a timely manner to requests regarding access to information. If they deny such requests, they provide reasoned, justified grounds for their decisions.

Verification Factors

- Timely responses from public authorities to requests for access to information during the established time frame.

- Untimely responses from public authorities, and those legally obligated to do so, to requests for access to information during the established time frame.

- Negative responses to requests for information, during the established time frame, in which no grounds were given for the decision.

 - Negative responses to requests for information, during the established time frame, in which reasoned, justified grounds were given for the decision.

5.20. The court appeal for challenging decisions denying the right of access to information is used, and is ruled on by judges within a reasonable period.

Verification Factors

- Court appeals for challenging decisions denying the right of access to information lodged during the established time frame.

- Court appeals for challenging decisions that deny the right of access to information ruled on by judges within a reasonable period, during the established time frame.

5.21. Only public officials authorized by law may classify documents as secret or reserved from disclosure.

Verification Factors

- There are trained officials who have been assigned this function.

- Documents that have been classified as secret or reserved by persons other than those public officials, or those authorized by law, during the established time frame.

5.22. Secrecy or confidentiality is not claimed as grounds for not turning over information related to human rights violations.

Verification Factors

- State agencies or situations in which information related to human rights violations was not turned over during the established time frame, based on a claim of secrecy or confidentiality.

5.23. The State publishes information on the structure, functions, and operating and investment budget of the corresponding entity.

Verification Factors

- Cases in which information on the State's structure, functions, and operating and investment budget has been published during the established time frame.

- Agencies or situations in which the State refrained from doing this type of publication during the established time frame.

5.24. The State publishes information that is required for the exercise of other rights, such as the rights to pensions, health, or education.

Verification Factors

- Cases in which the State has published information that is required for the exercise of other rights, such as the rights to pensions, health, or education, during the established time frame.

- Agencies or situations in which the State refrained from doing this type of publication during the established time frame.

5.25. The State publishes information on the provision of services, benefits, subsidies, or contracts of any kind.

Verification Factors

- Cases in which the State has published information regarding the provision of services, benefits, subsidies, or contracts of any kind, during the established time frame.

- Agencies or situations in which the State refrained from doing this type of publication during the established time frame.

5.26. Journalists or civil society representatives are not sanctioned for the mere act of disclosing confidential information.

Verification Factors

- Sanctions imposed on journalists or civil society representatives for disclosing confidential information, during the established time frame.

5.27. Officials who deliberately obstruct access to information are sanctioned.

Verification Factors

- Deliberate obstructions of access to information on the part of officials, during the established time frame.

- Sanctions imposed on officials for deliberately obstructing access to information, during the established time frame.

5.28. The State implements public policies regarding preservation of archives.

Verification Factors

- Public polices for preserving and managing archives implemented during the time period.

5.29. The State implements public policies regarding the dissemination of information. These take into account the segments of the population that do not have access to new technologies.

Verification Factors

- Public policies on the dissemination of information, implemented during the established time frame.

- Public policies on the dissemination of information, implemented during the established time frame, which took into account segments of the population that do not have access to new technologies.

5.30. The State trains public officials, bodies, and agents who are involved in satisfying the right of access to public information.

Verification Factors

- Training of public officials, bodies, and agents involved in satisfying the right of access to public information, carried out by the State during the established time frame.

5.31. The State allocates a budget to be able to progressively satisfy the demands generated by the right of access to information.

Verification Factors

- Budget allocation carried out by the State during the established time frame to progressively satisfy the demands generated by the right of access to information.



	6. Pluralism and Diversity

The participation of pluralistic and diverse ideas in the public debate is a legal imperative based on the principle of nondiscrimination and the obligation of inclusion.

Monopolies or oligopolies in the ownership and control of the media must be subject to antitrust laws, as they conspire against democracy by limiting the pluralism and diversity that ensure the full exercise of citizens' right to information. The allocation of radio and television frequencies should take into account democratic criteria that guarantee equal opportunity of access for all individuals.



	Structural Standards

	6.1. The right to express oneself in any language is guaranteed.

6.2. The right to establish mass communications outlets is guaranteed.

6.3. Laws exist that, clearly and precisely and following reasonable and appropriate criteria, transparently define the rules of the game for the allocation of radio and television broadcast frequencies and for the new digital dividend spectrum.

Verification Factors

- Existence of laws establishing the rules of the game for the allocation of frequencies for radio and television and for the new digital dividend.

- Transparency, clarity, and precision of these rules of the game.

- Incorporation of reasonable and appropriate criteria into the rules of the game.

6.4. The authority in charge of enforcement and oversight of broadcasting activity is independent, both from government influence and from the financial interests of private groups linked to public, private, commercial, or community broadcasting , and is subject to clear and transparent procedures.

Verification Factors

- Existence of an authority in charge of enforcement and oversight of broadcasting activity.

- Independence of this authority from government influence and from the financial interests of private groups linked to public, private, commercial, or community broadcasting.

- Whether this authority is subject to clear and transparent procedures.

6.5. Administrative sanctions in the field of broadcasting are subject to judicial oversight.

6.6. Broadcasting laws guarantee conditions that are sufficient to ensure the independence and economic self-sufficiency of the communications media that are regulated by law.

6.7. States adopt antitrust laws that limit the concentration of ownership and control of broadcast media.

6.8. The regulation of broadcasting contemplates reserving part of the spectrum for a diverse system of media, including community radio stations.

6.9. Broadcasting laws do not include discriminatory differentiations between the various forms of broadcasting. Any differentiation must be based on reasonable and objective conditions.

Verification Factors

- Discriminatory differentiations between the various forms of broadcasting contemplated in broadcasting laws.

- Discriminatory differentiations between these forms of broadcasting based on reasonable and objective conditions.

6.10. Broadcasting license periods are established by law, are reasonable to ensure independence and sustainability, and respect equality of conditions for all sectors.

Verification Factors

- Establishment in the law of broadcasting license periods.

- Reasonableness of these periods to ensure independence and sustainability.

- Whether these periods respect equality of conditions for all sectors.

6.11. The allocation of broadcasting licenses is guided by criteria that are democratic and equitable and by procedures that are pre-established, public, and transparent.

6.12. Procedures for allocating licenses are subject to judicial oversight.

6.13. Sanctions for unauthorized broadcasting are found in civil or administrative regulations. The use of criminal law is not contemplated in these cases.

Verification Factors

- Existence of civil or administrative sanctions for unauthorized broadcasting.

- Existence of criminal sanctions for unauthorized broadcasting.

6.14. Laws regulating the spectrum do not delegate the definition of strategic policies to the authority responsible for enforcing them.

Verification Factors

- Existence of an authority responsible for enforcing strategic policies related to the spectrum.

- Delegation to this same authority of the duty to define these policies.

6.15. Public media are independent of the executive branch and have a mandate for public service, and access to their content is free of charge.

6.16. The news media are subject to rules of ethical conduct that are not imposed by the State but are the result of self-regulation.

Verification Factors

- Whether the media are subject to rules of ethical conduct imposed by the State. 

- Whether the media are subject to rules of ethical conduct that they themselves have imposed (self-regulation schemes).

6.17. Laws exist that, clearly and precisely and following reasonable and appropriate criteria, transparently define the rules of the game for the allocation of official advertising or the distribution of any other state resource or benefit, so as to keep these from being used to reward or punish the media based on their news or editorial content.

Verification Factors

- Existence of transparent rules of the game to allocate official advertising or the distribution of any other state resource or benefit contemplated in the State's laws.

- Clarity and precision of these rules of the game.

- Incorporation into these rules of reasonable and appropriate criteria for the allocation of official advertising or other benefits.

- Prohibition on using these resources to reward or punish the media based on their news or editorial content, under the rules of the game.



	Dynamic Standards

	6.18. The States actively promote the inclusion of disadvantaged, minority, or currently marginalized groups in the communications process.

Verification Factors

- Actions taken by the State, during the established time frame, to promote the inclusion of disadvantaged, minority, or currently marginalized groups in the communications process.

6.19. Frequencies for radio and television and the new digital dividend spectrum are allocated according to the rules of the game established by law.

Verification Factors

- Allocations of frequencies for radio and television and the new digital dividend spectrum that ignored the rules of the game established by law.

6.20. Economic criteria are not the main factor in awarding radio or television frequencies.

Verification Factors

- Awarding of radio or television frequencies during the time frame.

- Awarding of radio or television frequencies, during the time frame, in which economic criteria were not the main factor.

6.21. The State offers guarantees so that those who operate broadcast licenses can do so without arbitrary interference related to content.

Verification Factors

- Arbitrary, content-related interference in the operation of broadcasting licenses that took place during the time frame.

- Guarantees offered by the State during the period to prevent this type of interference. 

6.22. Antitrust laws are enforced to prevent the concentration of ownership and control of broadcast media.

Verification Factors

- Cases or decisions during the established time frame in which antitrust laws were enforced to prevent the concentration of ownership and control of broadcast media.

6.23. The authority for enforcement and oversight of broadcasting activity exercises its duties independently and carries out processes that are clear.

Verification Factors

- The authority for enforcement and oversight of broadcasting failed to exercise its duties independently during the established time frame.

- Situations in which the authority for enforcement and oversight of broadcasting carried out processes that were not subject to the principles of transparency and clarity, during the established time frame.

6.24. Procedures for the allocation of broadcasting licenses are controlled effectively by the judicial authorities.

Verification Factors

- Decisions taken by the judicial authorities in the framework of procedures to assign broadcasting licenses, during the established time frame.

6.25. Sanctions applied to penalize unauthorized broadcasting are of a civil and administrative nature, and in no case of a criminal nature.

Verification Factors

- Criminal procedures or sanctions applied to penalize unauthorized broadcasting, during the established time frame.

6.26. The public media are autonomous and independent of the government, are accountable, and have citizen participation.

Verification Factors

- The public media operating during the period in question acted in a way that was autonomous and independent of the government.

- The public media operating during the period were accountable and had citizen participation.

6.27. The various sectors of the media—commercial, public, community—have access to all available transmission platforms, as well as to new digital technologies.

Verification Factors

- Situations in which some sector of the media—commercial, public, community—has had its access restricted to available transmission platforms, new technologies, or the new digital dividend.

6.28. Public media programming is geared toward the public interest and toward reflecting society's political, social, geographic, religious, cultural, linguistic, and ethnic pluralism.

Verification Factors

- Public media programming during the established time frame was geared toward the public interest and toward reflecting society's political, social, geographic, religious, cultural, linguistic, and ethnic pluralism.

6.29. Public officials do not use official advertising, public treasury funds, tariffs, official credits, or the granting of frequencies, among other things, to reward or penalize media outlets or journalists based on the content they report or their editorial stances.

Verification Factors

- Cases in which public officials used official advertising, public treasury funds, tariffs, official credits, or the granting of frequencies, among other things, to reward media outlets or journalists based on the content they report or their editorial stances, during the established time frame.

- Cases in which public officials used official advertising, public treasury funds, tariffs, official credits, or the granting of frequencies, among other things, to penalize media outlets or journalists based on the content they report or their editorial stances, during the established time frame.



	7. Indirect Censorship or Abusive Use of State Power

The right of expression may not be restricted by indirect methods or means, such as the abuse of government or private controls over newsprint, broadcasting frequencies, or equipment used in the dissemination of information, or by any other means tending to impede the communication and circulation of ideas and opinions.


	Dynamic Standards

	7.1. The State refrains from abusing public power in the control over newsprint, broadcasting frequencies, or equipment used in the dissemination of information, or in the use of other means tending to impede the communication and circulation of ideas and opinions.

Verification Factors

- Cases in which there was abuse of public power in the control over newsprint, broadcasting frequencies, or equipment used in the dissemination of information, or in the use of other means tending to impede the communication and circulation of ideas and opinions.

- Actions taken by the State and cases in which the State did not prevent such abuse, during the established time frame.

7.2. Agencies that regulate and oversee the media are independent of the executive branch and subject to due process and strict judicial control. 

Verification Factors

- Agencies that regulate and oversee the media were independent of the executive branch during the established time frame.

- Agencies that regulate and oversee the media complied with due process during the established time frame.

- Agencies regulating or overseeing the media were subject to strict judicial control during the established time frame.

7.3. Beyond the scope of appropriate judicial settings, public officials do not publicly accuse critical media outlets or journalists of having committed crimes for simply expressing opposing ideas or opinions. Public officials do not make systematic and disproportionate statements that tend to create or increase a climate of hostility against particular media outlets or journalists that could lead to any infringement of their rights, due to their editorial stance or their coverage of the news.

Verification Factors

- Statements made by government officials—beyond the scope of appropriate judicial settings —accusing critical media outlets or journalists of having committed crimes, as a result of their simply having expressed opposing ideas or opinions, during the established time frame.

- Statements made by public officials that tended to create or increase a climate of hostility against particular media outlets or journalists that could lead to any infringement of their rights, due to their editorial stance or their coverage of the news, during the established time frame.

7.4. Public officials or public law enforcement agents do not arbitrarily confiscate or destroy the content or equipment of the news media or any content or equipment used to produce and disseminate information.

Verification Factors

- Arbitrary confiscation or destruction of the content or equipment of the news media or any content or equipment used to produce and disseminate information, carried out by public officials or public law enforcement agents within the period in question.

7.5. Public officials do not engage in sabotage, arbitrary searches, power shutdowns, or similar measures against media outlets.

Verification Factors

- Cases of sabotage, arbitrary searches, power shutdowns, or similar measures against media outlets.
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